DISTRICT OF COLUMBIA

DC SUPERIOR COURT The Honorable Emmet G. Sullivan
515 5th STREET, NW JUDICIAL NOMINATION COMMISSION Chairperson
SUITE 235
WASHINGTON, DC 20001
(202) 879-0478 (Phone) Tracy B. Nutall
(202) 879-0755 (Fax) Executive Director

Website: http:/jnc.dc.gov
Email: dc.jnc@dc.gov

February 10, 2021

The Honorable Charles Allen

Chairperson, Committee on the Judiciary and Public Safety
Council of the District of Columbia

1350 Pennsylvania Avenue, NW, Suite 110

Washington, DC 20004

Dear Chairperson Allen:
On behalf of the District of Columbia Judicial Nomination Commission (“Commission”),
I respectfully provide the following responses to the questions set forth in your letter

dated February 2, 2021.

General Questions

1. Please provide a current organizational chart for the agency, including the number
of vacant, frozen, and filled positions in each division or subdivision. Include the
names and titles of all senior personnel, and note the date the information was
collected on the chart.

a. Please provide an explanation of the roles and responsibilities of each
division and subdivision.

Response: See Attachment 1, the Commission’s organizational chart.

b.  Please provide a narrative explanation of any changes to the organizational
chart made during the previous year.

Response: There were no organizational changes made during the previous
year.

2. Please provide a current Schedule A for the agency which identifies each filled,
vacant, unfunded, and funded position by program and activity, with the
employee’s name (if filled), title/position, salary, fringe benefits, and length of time



with the agency (if filled). Please note the date the information was collected. The
Schedule A should also indicate if  the position is
continuing/term/temporary/contract or if it is vacant or frozen. Please separate
salary and fringe and indicate whether the position must be filled to comply with
federal or local law.

Response: See Attachment 2, Schedule A.

Please list all employees detailed to or from your agency during FY20 and FY21,
to date. For each employee identified, please provide the name of the agency the
employee is detailed to or from, the reason for the detail, the date of the detail, and
the employee’s projected date of return.

Response: None.
Please provide the Committee with:

a. A list of all vehicles owned, leased, or otherwise used by the agency and to
whom the vehicle is assigned, as well as a description of all vehicle
collisions involving the agency’s vehicles in FY20 and FY21, to date; and

Response: None.

b.  Alistof travel expenses, arranged by employee for FY20 and FY21, to date,
including the justification for travel.

Response: None.

Please list all memoranda of understanding (“MOU”) entered into by the agency in
FY20 and FY21, to date, as well as any MOU currently in force. For each, indicate
the date into which the MOU was entered and the termination date.

Response: The Commission entered into an MOU with the United States
Department of Justice Federal Bureau of Investigation (FBI), Information
Management Division, on November 12, 2019; it will remain in effect through
September 30, 2022, unless amended by mutual consent or terminated by the
Commission or the FBI. The MOU addresses the Commission’s use of the FBI
National Name Check Program (NNCP), which the Commission uses to secure
information concerning applicants for judicial vacancies, including the
Commission’s responsibilities, the FBI NNCP’s responsibilities, and Privacy Act
requirements. The Commission’s prior MOU with the FBI’s Information
Management Division also addressed the Commission’s use of the FBI NNCP, and
it was in effect from November 29, 2018, to September 30, 2019. The Commission
intends to enter into another MOU with the FBI upon the expiration of the current
MOU.
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The Commission also entered into an MOU with the United States Department of
Treasury Internal Revenue Service (IRS) on August 30, 2019, which will remain in
effect until September 30, 2024. The MOU addresses the Commission’s use of the
IRS’s automated Tax Check Service. The IRS Tax Check Service allows the
Commission to obtain IRS Tax Compliance Reports on applicants for judicial
vacancies that provide information as to whether applicants have met their federal
income tax obligations. These requests are made by submitting a standardized IRS
Form 14767, Consent to Disclose Tax Compliance Check, that is completed and
signed by judicial applicants. Prior to August 30, 2019, the Commission obtained
confidential federal tax information for individuals who applied for judicial
vacancies by submitting an appropriate waiver form, prepared by the Commission,
to the IRS Tax Check Unit. However, beginning on July 1, 2019, the IRS
transitioned to its automated Tax Check Service to implement the revised Federal
Investigative Standards pursuant to Executive Order 13467, Reforming Processes
Related to Suitability for Government Employment, Fitness for Contractor
Employees, and Eligibility for Access to Classified National Security Information.
As a consequence of this transition, the IRS requires the use of IRS Form 14767 to
obtain federal tax compliance information.

The Commission also entered into an MOU with the District of Columbia
Department of Human Resources (DCHR) on October 16, 2020, which will remain
in effect until September 30, 2021, unless amended or terminated by mutual
consent. The MOU allows DCHR to serve as the personnel authority for the JNC,
to include, among others, the following services: Benefits and Retirement;
Recruitment and Staffing; Classification and Compensation.

Please list the ways, other than MOU, in which the agency collaborated with
analogous agencies in other jurisdictions, with federal agencies, or with non-
governmental organizations in FY20 and FY21, to date.

Response: In FY20 and FY21, to date, the Commission has provided information
about judicial vacancies to non-profit voluntary bar associations in the District of
Columbia, to District of Columbia law schools, and to the network of non-profit
legal services organizations in the District of Columbia; a number of those entities
share vacancy information with their membership, staff, and pro bono networks,
thus expanding the Commission’s outreach.

For FY20 and FY21, to date, please list all intra-District transfers to or from the
agency, and include a narrative description of the purpose of each transfer.

Response: See Attachment 3.

For FY20 and FY21, to date, please identify any special purpose revenue funds
maintained by, used by, or available for use by the agency. For each fund identified,
provide:
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10.

11.

The revenue source name and code;

The source of funding;

A description of the program that generates the funds;

The amount of funds generated by each source or program;

Expenditures of funds, including the purpose of each expenditure;
Whether expenditures from the fund are regulated by statute or policy, and
if so, how; and

g.  The current fund balance.

mo oo o

Response: None.

For FY20 and FY21, to date, please list all purchase card spending by the agency,
the employee making each expenditure, and the general purpose of each
expenditure.

Response: See Attachment 4.

Please list all capital projects in the financial plan for the agency or under the
agency’s purview in FY20 and FY21, to date, and provide an update on each
project, including the amount budgeted, actual dollars spent, and any remaining
balances (please also include projects for the benefit of the agency that are in the
budget of the Department of General Services or another agency). In addition,
please provide:

a. A narrative description of all capital projects begun, in progress, or
concluded in FY19, FY20, and FY21, to date, including the amount
budgeted, actual dollars spent, any remaining balances, and the work
undertaken;

b.  An update on all capital projects planned for the four-year financial plan;

c. A description of whether the capital projects begun, in progress, or
concluded in FY19, FY20, and FY21, to date, had an impact on the
operating budget of the agency. If so, please provide an accounting of such
impact; and

d. A description and the fund balance for any existing allotments.

Response: The Commission has no capital projects under its purview.
Please provide a list of all budget enhancement requests (including capital

improvement needs) for FY20 and FY21, to date. For each, include a description
of the need and the amount of funding requested.

Response: None.
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12.

13.

14.

15.

16.

Please list, in chronological order, each reprogramming in FY20 and FY21, to date,
that impacted the agency, including those that moved funds into the agency, out of
the agency, or within the agency. Include known, anticipated reprogrammings, as
well as the revised, final budget for your agency after the reprogrammings. For each
reprogramming, list the date, amount, rationale, and reprogramming number.

Response: See Attachment 5.

Please list each grant or sub-grant received by your agency in FY20 and FY21, to
date. List the date, amount, source, purpose of the grant or sub-grant received, and
amount expended.

a. How many FTEs are dependent on grant funding?

b.  What are the terms of this funding?

c.  Ifitis set to expire, what plans, if any, are in place to continue funding the
FTEs?

Response: None.

Please list each grant or sub-grant granted by your agency in FY20 and FY21, to
date. List the date, amount, source, and purpose of the grant or sub-grant granted.

Response: None.

Please list each contract, procurement, and lease entered into or extended and
option years exercised by your agency during FY20 and FY21, to date. For each
contract, procurement, or lease, please provide the following information, where
applicable:

a.  The name of the party;

b.  The nature of the contract, procurement, or lease, including the end product
or service;

c.  The dollar amount of the contract, procurement, or lease, including amount
budgeted and amount actually spent;

d.  The term of the contract, procurement, or lease;

e.  Whether it was competitively bid;

f.  The name of the agency’s contract monitor(s) and the results of any
monitoring activity; and

g.  The funding source.

Response: None.

Please list and describe all pending and closed lawsuits that name or named the
agency as a party in FY20 and FY21, to date, and include an explanation about the
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17.

18.

19.

20.

issues involved in each case. Identify which cases on the list are lawsuits that
potentially expose the District to significant financial liability or could result in a
change to agency practices, and describe the current status of the litigation.

Response: None.

Please list all judgments against and settlements executed by the agency or by the
District on behalf of the agency, of any amount, in FY20 or FY21, to date, and
provide the parties’ names, the date on which the judgment was issued or settlement
was executed, the amount of the judgment or settlement, and if related to litigation,
the case name, docket number, and a brief description of the case. Include non-
monetary costs such as backpay and leave restoration. If unrelated to litigation,
please describe the underlying issue or reason for the judgment or settlement (e.g.
excessive use of force, wrongful termination, sexual harassment). Please also
describe any matters which are currently in settlement negotiations or for which a
judgment is imminent.

Response: None.

Did the agency use outside counsel in FY20 and FY21, to date? If so, for what
matter(s) and in what amount(s)?

Response: The Commission did not use outside counsel in FY20 and FY21, to
date.

Please list the administrative complaints or grievances that the agency received in
FY20 and FY21, to date, broken down by source. Please describe the process
utilized to respond to any complaints and grievances received and any changes to
agency policies or procedures that have resulted from complaints or grievances
received. For any complaints or grievances that were resolved in FY20 or FY21, to
date, describe the resolution.

Response: None.

Please describe the agency’s procedures for investigating allegations of sexual
harassment, sexual misconduct, or discrimination committed by or against agency
employees. List and describe any allegations relating to the agency or its employees
in FY20 and FY21, to date, and whether and how those allegations were resolved
(e.g. a specific disciplinary action, such as re-training, employee transfer,
suspension, or termination).

Response: The Commission does not tolerate any form of sexual harassment in
the workplace, and there have been no allegations of sexual harassment relating to
the Commission or its employees in FY20 or FY21, to date. Should any allegations
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21.

22.

of sexual harassment, sexual misconduct, or discrimination committed by or against
Commission employees arise, the Commission’s Executive Director shall promptly
notify and, as necessary, consult with the Mayor’s Office of Legal Counsel
(MOLC) to ensure that allegations of sexual harassment are investigated and
resolved within sixty (60) days after receiving a report of sexual harassment, sexual
misconduct, or discrimination. Provided that an investigation conducted by the
Commission’s Executive Director would not present a conflict of interest, the
Commission’s investigative procedures would include, but not be limited to,
conducting a preliminary meeting with the individual reporting the sexual
harassment allegation to understand and verify the allegation; interviewing the
alleged victim of sexual harassment, third-party witnesses to the alleged sexual
harassment, and the employee who allegedly engaged in the harassing behavior;
obtaining and evaluating evidence; and completing a written investigation report
that includes findings of fact and conclusions pertaining to the allegation.

If there are any allegations of sexual harassment, sexual misconduct, or
discrimination committed by or against the Commission’s Executive Director, or if
an investigation conducted by the Commission’s Executive Director would
otherwise present a conflict of interest, the complainant is to contact the MOLC to
ensure that an investigation is conducted and that appropriate action is taken.

Given that the Commission is a smaller agency, the Commission’s Executive
Director has initiated discussion with the District of Columbia Office of the
Attorney General about the possibility of entering into an agreement to utilize, or
otherwise obtain assistance from, its designated Sexual Harassment Officer in
handling complaints related to sexual harassment, as authorized by Mayor’s Order
2017-313 (December 18, 2017).

a. Please also identify whether the agency became aware of any similar
matters in FY20 or FY21, to date, through means other than an allegation,
and if so, how the matter was resolved (e.g. sexual harassment was reported
to the agency, but not by the victim).

Response: The Commission has not become aware of any similar matters
in FY20 or FY21, to date.

Please provide the Committee with a list of the total workers’ compensation
payments paid by the agency or on the agency’s behalf in FY20 and FY21, to date,
including the number of employees who received workers’ compensation
payments, in what amounts, and for what reasons.

Response: None.

Please list and describe any ongoing investigations, audits, or reports on the agency
or any employee of the agency, or any investigations, studies, audits, or reports on
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23.

24.

25.

26.

the agency or any employee of the agency that were completed during FY20 and
FY21, to date.

Response: None.

Please describe any spending pressures the agency experienced in FY20 and any
anticipated spending pressures for the remainder of FY21. Include a description of
the pressure and the estimated amount. If the spending pressure was in FY20,
describe how it was resolved, and if the spending pressure is in FY21, describe any
proposed solutions.

Response: None.

Please provide a copy of the agency’s FY20 performance plan. Please explain
which performance plan objectives were completed in FY20 and whether they were
completed on time and within budget. If they were not, please provide an
explanation.

Response: See Attachment 6. All FY20 performance plan objectives were
completed on-time and within budget.

Please provide a copy of your agency’s FY21 performance plan as submitted to the
Office of the City Administrator.

Response: See Attachment 7.

Please describe any regulations promulgated by the agency in FY20 or FY21, to
date, and the status of each.

Response: On August 30, 2019, the Commission issued a Notice of Proposed
Rulemaking in the District of Columbia Register to notify the public of its intent to
take proposed rulemaking action by promulgating Chapter 21 (Judicial Nomination
Commission) of Title 28 (Corrections, Courts, and Criminal Justice) of the District
of Columbia Municipal Regulations (DCMR). 66 D.C. Reg. 11713 (Aug. 30,
2019). The proposed rulemaking addressed procedures relating to the status of
applicants on judicial nomination lists, certain application procedures, and quorum
requirements for the adoption of an action by the Commission.

When there is a District of Columbia court judicial vacancy, the Commission,
following an application and background check process, selects three candidates
and recommends those candidates on a list sent to the President, who nominates
one of the Commission’s recommended candidates. If the President does not
nominate a candidate within sixty (60) days of receiving the list, then the
Commission nominates a candidate from the list. Candidates must be confirmed
by the Senate before being appointed to a judicial office.
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27.

28.

The procedures in the Home Rule Act are ambiguous as to what happens when the
Senate fails to confirm a nominee or returns a nomination. Accordingly, the
Commission promulgated these rules to clarify the procedure to be followed when
the Senate fails to confirm or returns a nomination. The rulemaking specifies that
when the Senate rejects, returns, or fails to take action on a nomination by the end
of a Senate session, the nomination will be deemed rejected, and the President will
have sixty (60) days to make another nomination. If the President does not make
another nomination within sixty (60) days, the list of candidates for the vacancy is
deemed expired, and the Commission submits another list to the President, starting
the application process anew. The rulemaking also codifies what constitutes a
quorum for the adoption of an action by the Commission.

Following the designated period of comment, on November 15, 2019, the rules
pertaining to the procedures relating to the status of applicants on judicial
nomination lists and the procedure to be followed when the Senate fails to confirm
or returns a nomination, in addition to the rule specifying what constitutes a quorum
for the adoption of an action by the Commission, were made final by publication in
the DC Register. 66 D.C. Reg. 15248 (Nov. 15, 2019).

The Commission’s responses to comments that were received following the August
30, 2019 Notice of Proposed Rulemaking resulted in substantial alterations to the
rulemaking concerning certain application procedures for judicial candidates.
Accordingly, on December 20, 2019, the Commission published a Notice of Second
Proposed Rulemaking in the District of Columbia Register. 66 D.C. Reg. 16440
(Dec. 20, 2019). In March 2020, following consideration of the comments
received, the Commission promulgated a new subsection to Chapter 21 of Title 28
of the DCMR to clarify the five-year practice requirement and the bona fide resident
requirement in the Home Rule Act. Specifically, the Commission clarified that an
applicant must accumulate five years of qualifying experience immediately prior to
the date that the Commission recommends the person to the President. With regard
to the bona fide resident requirement, the Commission clarified that the applicant
must have maintained an actual place of abode in the District for at least ninety (90)
days immediately prior to the date the Commission recommends the person to the
President. Copies of the Commission’s final and proposed rulemaking accompany
this letter.

Please provide the number of FOIA requests for FY20 and FY21, to date, that were
submitted to your agency. Include the number granted, partially granted, denied,
and pending. In addition, please provide the average response time, the estimated
number of FTEs required to process requests, the estimated number of hours spent
responding to these requests, and the cost of compliance.

Response: None.

Please provide a list of all studies, research papers, reports, and analyses that the
agency prepared or for which the agency contracted during FY20 and FY21, to
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29.

30.

31.

32.

33.

date. Please state the status and purpose of each. Please submit a hard copy to the
Committee if the study, research paper, report, or analysis is complete.

Response:  The Commission updates annually its cumulative report on
recommendations to fill judicial vacancies in the District of Columbia Court of
Appeals and the Superior Court of the District of Columbia, in addition to
designations to the position of Chief Judge of each court. A copy of the most recent
report, which covers activity through September 30, 2020, accompanies this letter.

Please list in descending order the top 25 overtime earners in your agency in FY20
and FY21, to date, if applicable. For each, state the employee’s name, position
number, position title, program, activity, salary, fringe, and the aggregate amount
of overtime pay earned. Please describe the process the agency uses to determine
which employees are granted overtime.

Response: None.

For FY20 and FY21, to date, please provide a list of employee bonuses or special
pay granted that identifies the employee receiving the bonus or special pay, the
amount received, and the reason for the bonus or special pay.

Response: None

For FY20 and FY21, to date, please list each employee separated from the agency
with separation pay. State the amount and number of weeks of pay. Also, for each,
state the reason for the separation.

Response: For FY20 and FY2I, to date, the Commission’s former Executive
Director, Bianca Garcia, resigned from the agency on August 25, 2020, with
separation pay in the amount of $5,066.12, representing a little over two weeks (84
hours) of terminal leave.

Please provide the name of each employee who was or is on administrative leave
in FY20 and FY21, to date. In addition, for each employee identified, please
provide: (1) their position; (2) a brief description of the reason they were placed on
leave; (3) the dates they were/are on administrative leave; (4) whether the leave
was/is paid or unpaid; and (5) their current status.

Response: None.

Please provide each collective bargaining agreement that is currently in effect for
agency employees. Include the bargaining unit and the duration of each agreement.
Note if the agency is currently in bargaining and its anticipated completion.
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34.

35.

36.

Response: None.

If there are any boards, commissions, or task forces associated with your agency,
please provide a chart listing the names, number of years served, agency affiliation,
and attendance of each member. Include any vacancies. Please also attach agendas
and minutes of each board, commission, or task force meeting in FY20 or FY21, to
date, if minutes were prepared. Please inform the Committee if the board,
commission, or task force did not convene during any month.

Response: See Attachment 8 for a listing of Commission members, current as of
January 30, 2021.

The Commission meets when it has Commission business to resolve and when it
considers applicants for a pending judicial vacancy or designation of a Chief Judge
of either the Superior Court of the District of Columbia or the District of Columbia
Court of Appeals. The Commission does not meet when it has no business to
consider or act upon. The Commission did not convene during the following
months in FY20 and FY21, to date:

FY20: December 2019, January 2020, and February 2020.
FY21: October 2020 and December 2020

Per D.C. Code § 1-204.34(c)(1) and (3), proceedings of the Commission are closed
to the public, and D.C. Code § 1-207.42 does not apply. In addition, information,
records, and other materials furnished to, or developed by, the Commission during
the performance of its duties are privileged and confidential. As a result, the
Commission respectfully declines to list the attendance of each member at its
meetings or to attach agendas or minutes of meetings held in FY20 or FY21, to
date. Press releases reporting the Commission’s recommendations on vacancies
and Chief Judge designations are published on the Commission’s website,
https://jnc.dc.gov/newsroom. The Commission’s recommendations and
designations are also listed in the Report submitted in response to Question 28.

Please list all reports or reporting currently required of the agency in the District of
Columbia Code or Municipal Regulations. Provide a description of whether the
agency is in compliance with these requirements, and if not, why not (e.g. the
purpose behind the requirement is moot, etc.).

Response: None.

Please provide a list of any additional training or continuing education opportunities
made available to agency employees. For each additional training or continuing
education program, please provide the subject of the training, the names of the
trainers, and the number of agency employees that were trained.
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37.

38.

Response: The Commission’s Executive Director and Executive Assistant have
participated in a variety of training and opportunities made available on SkillPort.
In addition to the training and opportunities made available on SkillPort, the
Commission’s Executive Director and Executive Assistant attended a
“Cybersecurity” and “Cyber Essentials Series: Working Remotely” training offered
by the Office of the Chief Financial Officer. See Attachment 9 for summaries of
training/continuing education programs in which the Commission’s employees
have participated.

Please describe any initiatives that the agency implemented in FY20 or FY21, to
date, to improve the internal operations of the agency or the interaction of the
agency with outside parties. Please describe the results, or expected results, of each
initiative.

Response: The Commission’s Executive Director worked with OCTO to develop
a cost-effective and user-friendly web portal via SeamlessDocs that would allow
applicants to securely submit their application materials online. The Commission
began accepting application materials electronically in March 2020.

Before the implementation of SeamlessDocs, application materials had to be
delivered to the Commission in paper format to ensure that applicants’ personally
identifying information (PII) was not placed at risk by the Commission during the
application process. The Commission’s use of SeamlessDocs modernized the
application submission process by eliminating the need for applicants to deliver
their application materials in-person during business hours, or rely upon the United
States Postal Service or other shipping provider for the timely submission of their
application materials. The Commission’s use of SeamlessDocs was critical to the
application submission process during the nationwide shutdown in response to the
COVID-19 pandemic. As expected, the availability of a secure web portal eased
certain burdens for judicial applicants. By eliminating the need for the
Commission’s staff to manually scan and upload application materials to the
Commission’s shared drive and its electronic applicant database, the SeamlessDocs
web portal also streamlined internal operations of the agency.

What are the agency’s top five priorities? Please explain how the agency expects to
address these priorities in the remainder of FY21. How did the agency address its
top priorities listed for this question last year?

Response: The Commission’s top five priorities are:

e Timely recommend to the President of the United States a list of three
persons for possible nomination for each vacancy on the District of
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39.

Columbia Court of Appeals (DCCA) and the Superior Court of the District
of Columbia (Superior Court);

e Timely designate Chief Judges for the DCCA and the Superior Court;

e Timely publicize vacancies on the DCCA and the Superior Court;

e Conduct regular outreach sessions to educate the legal community about the
judicial application and selection process; and

e Maintain a secure electronic applicant database and application web portal
to streamline the application and review processes, while maintaining
appropriate data safeguards.

The Commission continues to track judicial terms and maintains close contact with
the District of Columbia Courts leadership and the District of Columbia
Commission on Judicial Disabilities and Tenure. By doing so, the Commission is
able to ensure that it timely identifies and publicizes upcoming vacancies. Timely
identifying and publicizing vacancies has, and will continue to enable the
Commission to receive and process applications within a sufficient timeframe to
conduct thorough background investigations, request and receive public comment
on candidates, carefully consider applications, and make recommendations to the
President within the statutory deadline.

The Commission continues to work with bar associations, law schools, institutional
litigants, and other interested organizations in the District to improve its outreach
efforts and increase the number of in-person outreach sessions that target a broad
and diverse range of attorneys.

The Commission continues to maintain a password-controlled applicant database
via the District of Columbia government’s secure SharePoint application. For each
judicial applicant, the Commission uploads application materials for each vacancy
to the secure platform. Only the Commissioners and the Commission’s staff may
access the secure platform, and the Commission works to ensure that applicants’
PII is not placed at risk by the Commission during the application process.

As detailed in response to Question 37, the Commission began to accept application
materials electronically in March 2020. Applicants were given the option of
submitting all of their application materials electronically using the District of
Columbia government’s secure SeamlessDocs application. Upon submission,
applicants are able to download a PDF summary that includes the date and time of
their submission, along with an itemized report of the materials that they submitted.
Once an application is submitted using the SeamlessDocs application, the
Commission’s staff receive instant notification of the submission via email, which
allows the Commission’s staff to promptly and efficiently upload application
materials to its secure applicant database.

Please list each new program implemented by the agency during FY20 and FY21,
to date. For each initiative, please provide:

Page | 13



40.

41.

a. A description of the initiative;
b.  The funding required to implement the initiative; and
c.  Any documented results of the initiative.

Response: None.

How does the agency measure programmatic success? Please discuss any changes
to outcomes measurement in FY20 and FY21, to date.

Response: The Commission conducts live and “open conference call” outreach
sessions to educate members of the District of Columbia legal community about
the District of Columbia Courts’ judicial selection process, provide practical advice
for prospective applicants, and increase the number of qualified applicants for
judicial vacancies. The Commission considers a variety of factors when measuring
the success of its outreach activities, including the breadth of the legal community
that the Commission’s outreach efforts target, outreach attendance, audience
engagement during outreach sessions, and application trends.

What are the top metrics and KPIs regularly used by the agency to evaluate its
operations? Please be specific about which data points are monitored by the agency.

Response: Per DC Code § 1-204.34(d)(1), the Commission is required to submit
to the President a list of three persons to fill each judicial vacancy: (a) within sixty
(60) days following the occurrence of the vacancy; or (b) if the vacancy will occur
because of the expiration of the judge’s term of office, not less than sixty (60) days
prior to the occurrence of such vacancy. If the President fails to nominate, for
Senate confirmation, one of the three persons on the list submitted to fill a judicial
vacancy: (a) within sixty (60) days after receiving such list the Commission is
required to nominate, and with the advice and consent of the Senate, (b) appoint
one of those persons to fill the vacancy for which such list was originally submitted
to the President. Per DCMR 2103.8, when the Senate rejects, returns, or fails to
take action on a nomination by the end of a Senate session, the nomination will be
deemed rejected, and the President will have sixty (60) days to make another
nomination. If the President does not make another nomination within sixty (60)
days, the list of candidates for the vacancy is deemed expired, and the Commission
submits another list to the President, starting the application process anew.

Per DC Code § 1-204.31(b) the Commission is responsible for designating the
Chief Judge of a District of Columbia Court to a four-year term.
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42.

43.

44,

45.

46.

The Commission therefore evaluates its operations by whether it has complied with
these statutory and regulatory requirements.

Please identify whether, and if so, in what way, the agency engaged The Lab @ DC
in FY20 or FY21, to date.

Response: The Commission did not engage the Lab @ DC in FY20 or FY21, to
date.

Please list the task forces and organizations of which the agency is a member.

Response: None.

Please explain the impact on your agency of any federal legislation passed during
FY20 and FY21, to date, which significantly affected agency operations.

Response: None.

Please describe any steps the agency took in FY20 and FY21, to date, to improve
the transparency of agency operations, including any website upgrades or major
revisions.

Response: As detailed in the response to Question 26, in FY20, the Commission
initiated rulemaking action with the purposes of clarifying ambiguities in the
procedures relating to the status of applicants on judicial nomination lists, the
procedures that are to be followed when the Senate fails to confirm or returns a
nomination, and certain application procedures for judicial candidates. By
clarifying these procedures, the Commission’s rulemaking action should improve
transparency related to the judicial selection process in the District of Columbia.

Please identify all electronic databases maintained by your agency, including the
following:

a. A detailed description of the information tracked within each system;

b.  The age of the system and any discussion of substantial upgrades that have
been made or are planned to the system; and

c.  Whether the public can be granted access to all or part of each system.

Response: The Commission maintains an applicant database via the District of
Columbia government’s secure SharePoint application. For each judicial applicant,
the Commission uploads and maintains the applicant questionnaire, resume, letter
of interest, writing samples, letters and emails submitted to the Commission
regarding the applicant, online evaluations submitted, and a summary of the
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47.

Commission’s background investigation. The Commission’s applicant database
was launched in FY16. Only the Commissioners and the Commission’s staff have
access to the system.

In addition, the Commission began accepting application materials online via the
District of Columbia government’s secure SeamlessDocs application in March
2020. For each judicial applicant who chooses to submit their application materials
electronically, the Commission uploads and maintains the applicant questionnaire,
resume, letter of interest, writing samples, and requisite release and certification
forms. Only the Commission’s staff has access to the system.

Please provide a detailed description of any new technology acquired in FY20 and
FY21, to date, including the cost, where it is used, and what it does. Please explain
if there have there been any issues with implementation.

Response: None.

Agency-Specific Questions

48.

49.

How many times did the Commission meet in FY20 and FY21, to date?

Response: The Commission met thirteen times in FY20 and FY21, to date, either
in-person or via telephone conference. The Commission also addressed numerous
matters, as necessary, via email during this period.

Please provide a list of outreach sessions that the agency planned in FY20 and
FY21, to date, and the number of individuals in attendance at those sessions.

a.  Did the sessions lead to an increased number of applicants?

b. Did the agency endeavor to reach out to diverse groups of candidates
through these sessions?

c.  Does the agency have plans to increase the number of sessions that are held?

Response: See Attachment 10. (a) In FY20 and FY21, to date, there has been an
average of twenty-two applicants per vacancy at the Superior Court, which is
generally consistent with the average number of applicants per vacancy at the
Superior Court in FYs19 and 20, when there was an average of twenty-four
applicants per vacancy. The Commission has observed a decrease in the number
of first-time applicants to Superior Court vacancies in FY20 and FY21, to date,
compared to the number of first-time applicants in FY19. Specifically, there have
been thirteen first-time applicants for four Superior Court vacancies posted in FY20
and FY21, to date, compared to twenty-four first-time applicants for four Superior
Court vacancies posted in FY19. While there are many factors that affect applicant
numbers, the Commission believes that the uncertainty caused by the COVID-19
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50.

51.

pandemic may have been an added factor. The Commission plans to continue
conducting outreach sessions, both virtually and in-person when appropriate to
target a broad range of highly-qualified and diverse applicants.

(b) Yes. InFY20 and FY21, to date, the Commission has worked with the D.C.
Bar, voluntary bar associations in the District, the United States Department of
Justice Association of Black Attorneys, the Howard University School of Law, and
other interested organizations to conduct in-person outreach sessions. Through
these sessions, the Commission’s outreach efforts have targeted lawyers in various
sectors (private, public, commercial, etc.) and in voluntary bar associations
reflecting the diversity of the District’s legal community. A copy of the JNC
Outreach Pamphlet accompanies this letter.

(c) Yes. The Commission plans to work with bar associations in the District,
District of Columbia law schools, and other interested organizations to improve its
outreach efforts and to increase the number of in-person outreach sessions that are
held.

In addition, the Commission continues to hold “Open Conference Calls,” to which
anyone interested in the judicial application process can call in to learn about the
judicial application process and ask any questions that they might have. The
Commission’s Open Conference Calls provide an opportunity for prospective
applicants to participate in outreach sessions both remotely and anonymously.
Calls are held during the workday, and information about these sessions is posted
on the Commission’s website and circulated via social media. Calls are generally
scheduled bi-weekly when the Commission is accepting applications for a judicial
vacancy. Eight calls were held in FY20 and FY21, to date. Participation rates vary;
however, to date, more than fifty prospective applicants have been reached.

Have there been increases in the number of online applications submitted in FY20
and FY21, to date, as compared to the same time frame in FY19 and FY20 (as of
the date of the last pre-hearing responses)?

Response: The Commission began accepting online applications in FY20. Online
application submissions have increased in FY20 and FY21, to date, from 59% when
the online portal first opened in March 2020 to 100% with the most recent judicial
vacancy. Please see Attachment 11 which contains details regarding each of the
vacancy online application submissions.

Please provide an update on all vacancies to the D.C. Courts.

Response: As of January 31, 2021, there are thirteen DC Courts vacancies, two at
the District of Columbia Court of Appeals and 11 at the Superior Court of the
District of Columbia. Please see Attachment 12, which contains details regarding
each of the vacancies.
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52.

How has the COVID-19 public health crisis affected the Commission’s operations,
if at all?

Response: The COVID-19 public health crisis has had limited impact on the
Commission’s operations. The Commission’s staff has been able to perform almost
100% of their work remotely. As detailed in the response to question 37, the
implementation of the SeamlessDocs application has enabled judicial applicants to
submit their applications electronically, alleviating the need to visit the office.

In May 2020, the Commission amended its application requirements due to the
COVID-19 pandemic by allowing applicants who are unable to obtain a police
clearance by the time they submit their application to provide a written statement
of their best efforts to obtain the clearance and by creating a new certification form
to alleviate the need for applications to provide a notarized signature. Applicants
for designation as Chief Judge were informed that the medical certification form
could be completed based on existing medical records, thereby excusing the need
for a new medical examination.

Respectfully submitted,

\km:?gﬁ. DN 1]
Tracy B. Nutall
Executive Director

Enclosures
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Attachment 1

District of Columbia Judicial Nomination Commission

Organizational Chart

JUDICIAL NOMINATION
COMMISSION

Executive Director Tracy B. Nutall F/T
Executive Assistant Cecelia Harper F/T

As of January 31, 2021
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FY 2020 Intra-District Transfers To -BUYER SUMMARY

JUDICIAL NOMINATION COMMISSION

SELLING AGENCY DESCRIPTION OF SERVICES PROVIDED AMOUNT
The Office of Contracting and : Agency Purhcase Card 7,000
Procurement
OCTO {|T Assessments/Telecommunications Sweep 12,298
Office of Finance Resource :RTS Cost 5,751
Management
Internal Revenue Service {IRS Tax Check 270

TOTAL

25,319




FY 2021 intra-District Transfers To -BUYER SUMMARY

JUDICIAL NOMINATION COMMISSION
SELLING AGENCY DESCRIPTION OF SERVICES PROVIDED AMOUNT

The Office of Contracting and Agency Purhcase Card 7,000

L S S

OCTO IT Assessments/Telecommunications Sweep 15,077

DC Deparatment of Human HR Support Services for Independent Agencies 1,124

RESOUICES ek

Office of Finance Resource RTS Cost 4,972

Management

Internal Revenue Service IRS Tax Check 270
TOTAL 28,443

Page 2 of 3



Attachment 4
Transaction Detail

DCPCARD
Date/Time Printed: 02/05/2021 11:28:33 AM Orientation: Landscape
Selection Criteria: Post Date Is Between '10/01/2019' AND '09/30/2020' AND Transaction Type <> '"Payment'
Transaction ID  Transaction Post Date Merchant Name Merchant City Merchant MCC Debit Amount Credit Amount Sales Tax Transaction Type
Nata Qtata/Dravinna
HARPER, CECELIA #¥# ik g75]
2912760630001 [10/02/2019 10/03/2019 DC BAR 877-3332227 DC 8699 $2,818.44 $0.00 $0.00| |Purchase
2923060217001| |10/15/2019 10/17/2019 TRANS UNION CHICAGO IL 7321 $398.43 $0.00] $0.00| |Purchase
2941742001001 [11/09/2019 11/11/2019 STAPLES DIRECT EUREKA CA 5111 $330.02 $0.00 $0.00| |Purchase
2992122070001 [01/28/2020 01/28/2020 NATL STDNT 703-742-4200 VA 8699 $35.40 $0.00 $0.00| |Purchase
CLEARINGHOU
2992122071001 |01/28/2020 01/28/2020 NATL STDNT 703-742-4200 VA 8699 $35.40 $0.00 $0.00( |Purchase
CLEARINGHOU
2992122072001| 101/28/2020 01/28/2020 NATL STDNT 703-742-4200 VA 8699 $29.90 $0.00 $0.00| |Purchase
CLEARINGHOU
2992122073001 01/28/2020 01/28/2020 NATL STDNT 703-742-4200 VA 8699 $29.90 $0.00 $0.00| |Purchase
CLEARINGHOU
2992122074001| [01/28/2020 01/28/2020 NATL STDNT 703-742-4200 VA 8699 $27.95 $0.00 $0.00| |Purchase
CLEARINGHOU
2992122075001 01/28/2020 01/28/2020 NATL STDNT 703-742-4200 VA 8699 $71.85 $0.00 $0.00| |Purchase
CLEARINGHOU
2993050201001 |01/28/2020 01/29/2020 USPS PO 1050140216 ‘WASHINGTON DC 9402 $3.40 $0.00 $0.00| |Purchase
3021634377001 [03/06/2020 03/06/2020 NATL STDNT 703-742-4200 VA 8699 $39.90 $0.00 $0.00| |Purchase
CLEARINGHOU
3021634378001 [03/06/2020 03/06/2020 NATL STDNT 703-742-4200 VA 8699 $66.35 $0.00 $0.00| |Purchase
CLEARINGHOU
3021634379001 [03/06/2020 03/06/2020 NATL STDNT 703-742-4200 VA 8699 $14.95 $0.00 $0.00( |Purchase
CLEARINGHOU
3021634380001| 103/06/2020 03/06/2020 NATL STDNT 703-742-4200 VA 8699 $40.00 $0.00] $0.00| |Purchase
CLEARINGHOU
3021634381001 [03/06/2020 03/06/2020 NATL STDNT 703-742-4200 VA 8699 $19.95 $0.00 $0.00| |Purchase
3021634382001 [03/06/2020 03/06/2020 NATL STDNT 703-742-4200 VA 8699 $44.40 $0.00 $0.00| |Purchase
3021634383001 [03/06/2020 03/06/2020 NATL STDNT 703-742-4200 VA 8699 $19.95 $0.00 $0.00| |Purchase
3021634384001| [03/06/2020 03/06/2020 NATL STDNT 703-742-4200 VA 8699 $22.95 $0.00 $0.00| |Purchase
CLEARINGHOU
3021634385001 [03/06/2020 03/06/2020 NATL STDNT 703-742-4200 VA 8699 $14.95 $0.00 $0.00| |Purchase
CLEARINGHOU
3021634386001 [03/06/2020 03/06/2020 NATL STDNT 703-742-4200 VA 8699 $19.95 $0.00 $0.00| |Purchase
CLEARINGHOU
3022826194001 [03/07/2020 03/09/2020 NATL STDNT 703-742-4200 VA 8699 $22.95 $0.00 $0.00( |Purchase
CLEARINGHOU
3022826195001 [03/07/2020 03/09/2020 NATL STDNT 703-742-4200 VA 8699 $20.45 $0.00 $0.00| |Purchase
CLEARINGHOU
3022826196001 [03/07/2020 03/09/2020 NATL STDNT 703-742-4200 VA 8699 $19.95 $0.00 $0.00( |Purchase
CLEARINGHOU
3024604579001| 103/11/2020 03/11/2020 NATL STDNT 703-742-4200 VA 8699 $24.95 $0.00] $0.00| |Purchase
CLEARINGHOU
3024604580001 [03/11/2020 03/11/2020 NATL STDNT 703-742-4200 VA 8699 $14.95 $0.00 $0.00| |Purchase
CLEARINGHOU
3025421060001 [03/11/2020 03/12/2020 TRANS UNION CHICAGO 1L 7321 $354.43 $0.00 $0.00| |Purchase
3026218045001] [03/122020  [03/132020  [UsPs PO 1050140216 WASHINGTON  [DC 9402 $8.70 $0.00 50.00{ [Purchase
3027126472001 [03/14/2020 03/16/2020 NATL STDNT 703-742-4200 VA 8699 $14.95 $0.00! $0.00| |Purchase
CLEARINGHOU
3054230359001| 106/05/2020 06/08/2020 TRANS UNION CHICAGO IL 7321 $275.15 $0.00] $0.00| |Purchase
3054230360001 [06/06/2020 06/08/2020 NATL STDNT 703-742-4200 VA 8699 $42.90 $0.00 $0.00| |Purchase
CLEARINGHOU
3054230361001 [06/06/2020 06/08/2020 NATL STDNT 703-742-4200 VA 8699 $38.40 $0.00 $0.00| |Purchase
CLEARINGHOU
3054230362001 [06/06/2020 06/08/2020 NATL STDNT 703-742-4200 VA 8699 $44.90 $0.00 $0.00( |Purchase
CLEARINGHOU
3055961592001 [06/11/2020 06/11/2020 NATL STDNT 703-742-4200 VA 8699 $14.95 $0.00 $0.00| |Purchase
CLEARINGHOU
3058448264001 | [06/16/2020 06/17/2020 IN *DAILY WASHINGTON |410-2446688 MD 2741 $255.00] $0.00 $0.00| |Purchase
3073101328001 [ [07/20/2020 07/21/2020 TRANS UNION CHICAGO IL 7321 $462.30 $0.00 $0.00] |Purchase
3073627844001| [07/21/2020 07/22/2020 FEDEX MEMPHIS TN 4215 $23.25 $0.00 $0.00| |Purchase
3075461860001| 107/24/2020 07/27/2020 LE SENGRAVERS INC 703-6851189 VA 8999 $342.50| $0.00] $0.00| |Purchase
3104501713001[ [09/23/2020 09/23/2020 NATL STDNT 703-742-4200 VA 8699 $45.90 $0.00) $0.00] |Purchase
CLEARINGHOU
3104501714001 [09/23/2020 09/23/2020 NATL STDNT 703-742-4200 VA 8699 $14.95 $0.00 $0.00| |Purchase
CLEARINGHOU
3104501715001 [09/23/2020 09/23/2020 NATL STDNT 703-742-4200 VA 8699 $32.90 $0.00 $0.00( |Purchase
CLEARINGHOU




Transaction ID  Transaction Post Date Merchant Name Merchant City Merchant MCC Debit Amount Credit Amount Sales Tax Transaction Type
Dat, StatalD
3104501716001| 109/23/2020 09/23/2020 NATL STDNT 703-742-4200 VA 8699 $14.95 $0.00 $0.00| |Purchase
CLEARINGHOU
3106596268001 [09/25/2020 09/28/2020 ZOOM.US 888-799-9666 8887999666 CA 4814 $158.89] $0.00 $0.00| |Purchase
HARPER, CECELIA ##¥##iiiiwik875] Grand Total: 42 Transaction(s) $6,332.31 $0.00 $0.00

©2021 JPMorgan Chase & Co. All rights reserved




Date/Time Printed: 02/05/2021 11:30:25 AM
Selection Criteria: Post Date Is Between '10/01/2020' AND '01/31/2021' AND Transaction Type <> 'Payment’

Transaction Detail

DCPCARD

Orientation: Landscape

Transaction Transaction |Post Date Merchant Merchant Merchant MCC Debit Amount Credit Sales Tax Transaction
1D Datao Namao Lty Stata/D A Lt Tunao

HARPER, CECELIA #¥##¥¥iciiicxg75]

310935906000 10/01/2020 10/02/2020 THE AWARD |212-4737000 [NY 5099 $471.99 $0.00 $23.60 Purchase
311615655900 10/14/2020 10/15/2020 FEDEX MEMPHIS TN 4215 $12.35 $0.00 $0.00 Purchase
312437583900 10/29/2020 10/30/2020 VISTAPR*VIS|866-8936743 |MA 2741 $15.90 $0.00 $0.00 Purchase
312680040900 11/03/2020 11/04/2020 ZOOM.US 8888887999666 |CA 4814 $0.00 ($8.99) $0.00 Purchase
312888931400 11/07/2020 11/09/2020 VISTAPR*VIS|866-8936743 [MA 2741 $0.00 ($0.95) $0.00 Purchase
312888931500 11/06/2020 11/09/2020 DC BAR 877-3332227 |DC 8699 $720.00 $0.00 $0.00 Purchase
313802509900 11/24/2020 11/25/2020 TRANS CHICAGO 1L 7321 $228.92 $0.00 $0.00 Purchase
313865765900 11/25/2020 11/27/2020 LEGALBLUE |[CAMBRIDGE |MA 8220 $48.85 $0.00 $0.00 Purchase
314391070700 12/08/2020 12/08/2020 DMI* DELL |ROUND TX 5045 $2,538.00 $0.00 $0.00 Purchase
315419577600 12/29/2020 12/30/2020 TRANS CHICAGO 1L 7321 $15.41 $0.00 $0.00 Purchase
315419577700 12/29/2020 12/30/2020 STAPLES NEW MD 5943 $5.37 $0.00 $0.30 Purchase
315419577800 12/30/2020 12/30/2020 NATL STDNT|703-742-4200 |[VA 8699 $14.95 $0.00 $0.00 Purchase
315419577900 12/30/2020 12/30/2020 NATL STDNT|703-742-4200 [VA 8699 $51.85 $0.00 $0.00 Purchase
315419578000 12/30/2020 12/30/2020 NATL STDNT|703-742-4200 [VA 8699 $62.90 $0.00 $0.00 Purchase
315468118200 12/31/2020 12/31/2020 NATL STDNT|703-742-4200 [VA 8699 $18.45 $0.00 $0.00 Purchase
315630175700 01/05/2021 01/05/2021 NATL STDNT|703-742-4200 |[VA 8699 $14.95 $0.00 $0.00 Purchase
315885870100 01/08/2021 01/11/2021 STAPLES NEW MD 5943 $0.00 (30.31) $-0.31 Purchase
316034671500 01/13/2021 01/13/2021 NATL STDNT|703-742-4200 |[VA 8699 $22.95 $0.00 $0.00 Purchase
316447330500 01/21/2021 01/21/2021 NATL STDNT|703-742-4200 |[VA 8699 $14.95 $0.00 $0.00 Purchase
316686315100 01/25/2021 01/26/2021 DC BAR 877-3332227 |DC 8699 $4,854.50 $0.00 $0.00 Purchase

ARPER, CECELIA **#¥#%¥xix%875] Grand Total: 20 Transaction(s) $9,112.29 ($10.25) $23.59

Att. 4. JINCFY 2020 and FY 2021 Pcard Spending.xlsx




Attachment 5

Judicial Nomination Commission

FY 2020 REPROGRAMMING LIST

LOCAL Starting Budget $7,569
F;SECA‘:L FUND DATE SOARDOC # DESCRIPTION AMOUNT
2020 0100 $0
Final Budget $7,569
Federal Payment Starting Budget $290,000
F;SE(‘:AARL FUND DATE SOARDOC # DESCRIPTION AMOUNT
RESTORING THE FED
2020 8110 11/13/20 BJFPMTCR PAMYMENT (5249,857)
RESTORING THE FED
2020 8110 11/26/20 BJFP0125 PAMYMENT $249,857
TOALIGN THEBUDGET
2020 8110 1/25/20 BJFP2020 WITH CAA20 (515,000)
2020 8110 9/30/20 BJDVFP20 |CLOSE-OUTFY 20 (5146,700)
2020 8110 12/7/20 BJDVFD21 |[CARRYOVER FROM 2020 $146,700
Final Budget $275,000
2/11/21 Page 1



Judicial Nomination Commission
FY 2021 REPROGRAMMING LIST
LOCAL Starting Budget $35,569
F;SECAA; FUND DATE SOARDOC # DESCRIPTION AMOUNT
2021 0100 SO
Final Budget $35,569
Federal Payment Starting Budget $275,000
F;SECAA; FUND DATE SOARDOC # DESCRIPTION AMOUNT
2021 8110
Final Budget $275,000
2/11/21 Page 2



Judicial Nomination Commission FY2020

Agency Judicial Nomination Commission

Mission

Agency Code DVO

Fiscal Year 2020

The mission of the District of Columbia Judicial Nomination Commission (JNC) is to screen, select, and recommend candidates to the President of the United States for his

consideration in appointing judges to the District of Columbia Court of Appeals and Superior Court of the District of Columbia. The JNC also appoints the chief judges of

both courts.

Summary of
Services

The JNC advertises judicial vacancies, solicits applications, conducts background investigations, carefully reviews investigative materials, reads briefs and other
application materials, interviews applicants, solicits and considers input from the bench, bar, and public regarding applicants' fitness to serve, and carefully evaluates

each candidate's application and background. The INC also appoints the chief judges of the District of Columbia Court of Appeals and Superior Court of the District of

Columbia.

~ 2020 Accomplishments

Accomplishment

Impact on Agency

Impact on Residents

The Judicial Nomination Commission (JNC or
Commission) conducted live, virtual, and "open
conference call" outreach sessions despite the
impacts related to the COVID-19 pandemic. The
purpose of these outreach sessions was to educate
members of DC's legal community about the DC
Courts' judicial selection process and to provide
practical advice for prospective applicants. Another
goal of the INC's outreach sessions was to increase
the number of qualified applicants for judicial
vacancies and the diversity of the applicant pool.

The JNCissued a Notice of Final Rulemaking on
November 15, 2019, to clarify ambiguities in the
procedures relating to applicants' status on judicial
nomination lists and codify what constitutes a
quorum for the adoption of an action by the
Commission. Additionally, the JNC issued a Notice of
Second Proposed Rulemaking and a Notice of Final
Rulemaking in the District of Columbia Register on
December 20, 2019, and March 13, 2020,
respectively, to promulgate and adopt a new Section
2102 (Applications for Judicial Nominations) in the
Home Rule Act to clarify certain application
procedures for judicial candidates including those
relating to qualifying professional activities, as well
as certain other application procedures for judicial
candidates.

The JNC implemented a cost-effective and user-
friendly web portal via SeamlessDocs that allows
applicants to submit their application materials
online securely. This portal was especially important
during the COVID-19 shutdown and enabled the JNC
to continue the work necessary for executing its
mission of recommending judicial applicants to the
President of the United States.

+~ 2020 Key Performance Indicators

By providing frequent opportunities for individuals to learn and ask questions about
the judicial selection process in DC, outreach sessions allow for greater transparency
regarding the JNC's work. Additionally, a robust applicant pool helps ensure that the
JNC can transmit strong candidate lists to the President of the United States to fill
judicial vacancies on the DC Courts with individuals with a high degree of skills and
qualifications.

The procedural clarifications increase the nomination procedure's efficiency by
allowing the JNC to start the judicial application process anew under certain
circumstances. They will also increase the pool of qualified applicants by specifying
the date by which an applicant for a judicial vacancy must have accumulated five
years of qualifying experience. Procedures in the Home Rule Act are ambiguous as
to what happens when the Senate fails to confirm a nominee or returns a
nomination. The rulemaking specifies that when the Senate rejects, returns, or fails
to take action on a nomination by the end of a Senate session, the nomination will be
deemed rejected, and the President will have 60 days to make another nomination.
If the President does not make another nomination within 60 days, the list of
candidates is deemed expired, and the Commission submits another list to the
President, starting the application process anew. The rulemaking specifies that the
applicant must accumulate five years of qualifying experience immediately prior to
the date that the Commission recommends the person to the President rather than
by the date the person submits the application.

Using SeamlessDocs will increase the nomination procedure's efficiency in the DC
Courts and ideally ease certain burdens for judicial applicants. It will also provide a
secure applicant database and application web portal to promote trust and integrity
in the judicial nomination application process.

Holding outreach sessions allows DC
residents to understand better how the
judicial selection process works in the DC
Courts. As such, there is increased
engagement with the judicial branch, which
impacts the day-to-day lives of DC residents
and shapes the professions of those in the
DC legal community. Moreover, expanding
the applicant pool for judicial vacancies
allows it to include a broader range of
backgrounds and professional experiences.
The breadth of experience of those who
serve on the bench directly impacts DC
residents because judges of the DC Courts
make daily decisions that affect many DC
residents.

The rules adopted will increase the
nomination procedure's efficiency in the DC
Courts, ideally address the number of
judicial vacancies on the DC Courts, and
increase the pool of qualified applicants.
Reducing the number of judicial vacancies
on the DC Courts will positively impact the
fair and effective administration of justice for
DC residents. Also, the rulemaking will
promote the public interest in the effective
and equitable administration of justice.

SeamlessDocs will modernize the [NC's
application submission process by
eliminating the need for judicial applicants
to deliver their application materials in-
person during business hours or rely upon
the United States Postal Service or other
shipping providers to timely submit their
application materials. Further, by
eliminating the need for [NC staff to
manually scan and upload application
materials to its electronic applicant
database, the SeamlessDocs web portal will
streamline the agency's internal operations.

FY
2017
Actual

Measure Frequency

FY FY FY FY FY FY FY FY KPI Explanation
2018 2019 2020 2020 2020 2020 2020 2020 Status for Unmet
Actual Actual Target Quarter Quarter Quarter Quarter Actual FY 2020

1 2 3 4 Target

1-Increase the pool of highly qualified applicants to fill each judicial vacancy within the required 60- day period either prior to or following the occurrence of a vacancy in
accordance with the agency’s governing statute. (2 Measures)

Percent of candidate Annually 100%
panels for judicial
vacancies presented
within statutory time
frames

Percent of required 100%
background

investigations on judicial

vacancy applicants

conducted and

completed within

statutory time frames

Annually

+ 2020 Workload Measures

100% 100% 100% Annual Annual

Measure

Annual
Measure

Annual
Measure

100% 100% 100% Annual Annual

Measure

Annual
Measure

Annual
Measure

Measure

Measure

100% Met

100% Met

Measure

FY 2018
Actual

FY 2019
Actual

FY 2020
Quarter 1

FY 2020
Quarter 2

FY 2020
Quarter 3

FY 2020
Quarter 4

FY
2020

1- Screen, select, and recommend candidates to the President of the United States for consideration in appointing judges to the District of Columbia Court of Appeals and
Superior Court of the District of Columbia (4 Measures)

Number of Superior Court Judicial Vacancies 5
Number of Court of Appeals Judicial Vacancies 0

Number of Superior Court Chief Judge (0]
Designations

5 Annual Measure Annual Measure Annual Measure Annual Measure 6
(0] Annual Measure Annual Measure Annual Measure Annual Measure 2
0] Annual Measure Annual Measure Annual Measure Annual Measure 1




Measure FY 2018 FY 2019 FY 2020 FY 2020 FY 2020 FY 2020 FY
Actual Actual Quarter 1 Quarter 2 Quarter 3 Quarter 4 2020
Number of Court of Appeals Chief Judge o] [0] Annual Measure Annual Measure Annual Measure Annual Measure [0]
Designations
~ 2020 Operations
Operations Operations Title Operations Description Type of
Header Operations

1- Increase the pool of highly qualified applicants to fill each judicial vacancy within the required 60- day period either prior to or following the occurrence of a vacancy in
accordance with the agency’s governing statute. (1 Activity)

COMMISSION

ADMINISTRATION

AND SUPPORT

Screen, select, and recommend candidates to the
President of the United States for consideration in
appointing judges to the District of Columbia Court

of Appeals and Superior Court of the District of
Columbia

~ 2020 Strategic Initiatives

The JNC advertises judicial vacancies, solicits applications, conducts background
investigations, carefully reviews investigative materials, reads briefs and other application
materials, interviews applicants, solicits and considers input from the bench, bar, and public

regarding applicants’ fitness to serve, and carefully evaluates each candidate’s application

and background.

Daily Service

Strategic Initiative Title Strategic Initiative Description

Completion to Date Status Update

Explanation for Incomplete Initiative

No strategic initiatives found




Judicial Nomination Commission FY2021

Agency Judicial Nomination Commission Agency Code DVO Fiscal Year 2021

Mission The mission of the District of Columbia Judicial Nomination Commission (JNC) is to screen, select, and recommend candidates to the President of the United States for his
consideration in appointing judges to the District of Columbia Court of Appeals and Superior Court of the District of Columbia. The JNC also appoints the chief judges of both courts.

~ Strategic Objectives

Obijective Strategic Objective
Number

1 Increase the pool of highly qualified applicants to fill each judicial vacancy within the required 60- day period either prior to or following the occurrence of a vacancy in
accordance with the agency’s governing statute.

~ Key Performance Indicators

Measure Directionality FY 2018 FY 2019 FY 2020 FY 2021
Actual Actual Actual Target

1- Increase the pool of highly qualified applicants to fill each judicial vacancy within the required 60- day period either prior to or following the occurrence of a vacancy in
accordance with the agency’s governing statute. (2 Measures)

Percent of candidate panels for judicial vacancies presented within statutory time frames Up is Better 100% 100% 100% 100%

Percent of required background investigations on judicial vacancy applicants conducted and completed = Up is Better 100% 100% 100% 100%
within statutory time frames

~ Operations

Operations Operations Title Operations Description

Type of
Header

Operations

1- Increase the pool of highly qualified applicants to fill each judicial vacancy within the required 60- day period either prior to or following the occurrence of a vacancy in
accordance with the agency’s governing statute. (1 Activity)

COMMISSION Screen, select, and recommend candidates to the The JNC advertises judicial vacancies, solicits applications, conducts background Daily Service
ADMINISTRATION ' President of the United States for consideration in investigations, carefully reviews investigative materials, reads briefs and other application
AND SUPPORT appointing judges to the District of Columbia Court ~ materials, interviews applicants, solicits and considers input from the bench, bar, and public

of Appeals and Superior Court of the District of regarding applicants’ fitness to serve, and carefully evaluates each candidate’s application and

Columbia background.

~ Workload Measures

Measure FY 2018 Actual FY 2019 Actual FY 2020 Actual

1- Screen, select, and recommend candidates to the President of the United States for consideration in appointing judges to the District of Columbia Court of Appeals and
Superior Court of the District of Columbia (4 Measures)

Number of Superior Court Judicial Vacancies 5 5 6
Number of Court of Appeals Judicial Vacancies 0 o] 2
Number of Superior Court Chief Judge Designations 0 0 1
Number of Court of Appeals Chief Judge Designations 0 (o] [0]

~ Strategic Initiatives

Strategic Initiative Title Strategic Initiative Description Proposed Completion Date

No strategic initiatives found



Members of the DC JNC as of 1/31/21

Attachment 8

Member Appointing Body First term Current Term End
Emmet G. Sullivan usDDC - CJ 5/10/2001 12/31/2023
Addy R. Schmitt POTUS 1/19/2017 1/19/2022
William Lucy? Mavyor 2/28/1975 2/27/2020
Benjamin Wilson Mayor 2/17/2017 2/27/2022
Hon. Marie Johns DC Council 11/11/2017 4/7/2023
John McAvoy DC Bar Board of Governors 3/1/2016 1/1/2022
Deborah Epstein DC Bar Board of Governors 1/2/2020 1/1/2026

1 Although William Lucy’s term expired, Commissioners usually continue to serve until their replacement is named.
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Attachment 10

JNC Outreach Events Held and/or Calendared 10/1/15 to date

Date Host Participants
1/20/2016 Washington Council of Lawyers 20
3/16/2016 DC Office of Attorney General 25
5/2/2016 US Attorneys Office - DC 25
7/20/2016 Washington Bar Association - Internship 50
10/13/2016 |Washington Bar Association 20
10/20/2016 | Hispanic Bar Association of DC 20
10/21/2016 | Phi Alpha Delta - students and alumnae 20
12/7/2016 Asian Pacific American Bar Association -DC; 25

Women’s Bar Association of DC; Capital Area
Muslim Area Bar Association; Native
American Bar Association
1/24/2017 GWU Law School [canceled by school - conflict with
another event]
3/15/2017 Catholic University Law School [canceled by JNC due to conflict]
4/7/2017 DC Bar Judicial Conference Unknown
5/23/2017 DC Office of Attorney General Unknown
6/8/2017 Superior Court — Panel Attorneys Unknown
7/6/2017 Diverse Partners Network Unknown
7/21/2017 DC Superior Court Interns Unknown
9/27/2017 DOJ Ahead & Affinity Groups 20-25
10/11/2017 Superior Court — Panel Attorneys (CJA, CCAN, Unknown
DC Agency GCs, OAG, USAOQ, etc.)
3/26/2018 Greater Washington Area Chapter of the 25
Women Lawyers Division of the National Bar
Association (GWAC) and the Washington Bar
Association Young Lawyers Division
7/2/2018 US District Court for DC — Summer Speaker 50
Series
7/11/2018 Hispanic Bar Association of DC Summer 60
Judicial Internship Program, Washington Bar
Association Summer Judicial Internship
Program, DC Office of Administrative
Hearings Summer Internship Program, and
DC Superior Court Interns
10/2/2018 American University Washington College of 25-30
Law
1/29/2019 GWAC and Washington Council of Lawyers [Postponed due to weather—new
date TBD; 62 RSVPs]
3/13/2019 GWAC and Washington Council of Lawyers 30
4/12/2019 2019 DC Judicial and Bar Conference 30




Attachment 10

5/7/2019 United States Attorney’s Office for the 70
District of Columbia
5/17/2019 US District Court for DC — Summer Speaker 20
Series
7/10/2019 Hispanic Bar Association of DC Summer 60
Judicial Internship Program, Washington Bar
Association Summer Judicial Internship
Program, DC Office of Administrative
Hearings Summer Internship Program, and
DC Superior Court Interns
11/13/2019 Howard University School of Law 25
3/2/2020 Washington Bar Association, GWAC, and the 60
National Association of Women Judges
4/23/2020 US Department of Justice Association of [canceled by host due to COVID-
Black Attorneys 19]
11/12/2020 GWAC/National Bar Association, Women 105
Lawyers Division — Virtual
1/28/2021 US Department of Justice Association of 51
Black Attorneys - Virtual




Attachment 11

JNC Online Application Submissions March 9, 2020 to Date

Number of Number of Online! Percentage of Online
Vacancy & Date . .. S

Applicants Applications Applications

Broderick — March 2020 27 16 59%

DCSC (] Designation — o

April 2020 3 2 67%

Morin — July 2020 14 13 93%

DCCA CJ Designation — o

October 2020 ! ! 100%

Beck — October 2020 25 25 100%

1 Using Seamless Docs web-portal.




Attachment 12

Judicial Vacancy Information (10/1/15 - 2/6/2021)

Vacancy Open as JNC Nominee & Date of
(Court/Year) of Recommendation Nomination and/or Senate Action Senate Status
2/6/21? Date Renomination
Oberly YES 12/18/13 Todd S. Kim (nom PN1470-113 Returned n/a
(DCCA/2013) 2/14/14 and renom to POTUS
4/30/15) PN425-114 Returned to
POTUS 1/3/17
04/28/20 Hon. John P. Howard, Ill | PN2064-116 Returned n/a
(nom. 6/25/2020; to POTUS 1/3/2021
renom. 1/3/2021)
PN14-117 Referred to n/a
Committee 1/3/2021.
Withdrawn by
President Biden
2/4/2021
Washington NO 5/10/2017 Joshua A. Deahl PN727-115 Returned to CONFIRMED
(DCCA/2016) (nom. 6/29/2017; re- POTUS 1/4/19
nom. 5/2/19) PN704-116 Confirmed
after hearing 11/21/19
Fisher Yes 4/28/2020 Vijay Shanker PN2065-116 Returned n/a
(DCCA/2020) (nom. 6/25/2020; to POTUS 1/3/2021
renom. 1/3/2021)
PN19-117 Referred to n/a
Committee 1/3/2021
Withdrawn by
President Biden
2/4/2021
Christian NO 11/28/10 Donna Murphy (nom Returned to POTUS n/a
(DCSC/2010) 2/3/11) withdrew after | 1/3/13
return
Judge Steven M. PN1166-113 Returned CONFIRMED
Wellner (nom 1/6/14 to POTUS
and renom 4/30/15)
PN422-114 Confirmed
after hearing 11/19/15
Burgess NO 5/15/13 Judge William W. PN1168-113 on Sen CONFIRMED
(DCSC/2013) Nooter (nom 1/6/14 Exec Calendar;
and renom 4/30/15) returned to POTUS
12/17/14
PN423-114 confirmed
after hearing11/19/15
Greene NO 10/31/13 Sherry M. Trafford PN1167-113 Returned n/a
(DCSC/2013) (nom 11/13) withdrew | to POTUS 12/17/14
after return
Judge Darlene Soltys PN645-114 — Confirmed CONFIRMED
(nom 7/9/15) after hearing 12/17/15
Richter NO 7/31/14 Judge Robert A Salerno | PN2101-113 Returned CONFIRMED
(DCSC/2014) (nom 9/30/14 and to POTUS 12/17/14
renom 4/30/15)
PN424-114 Confirmed
after hearing 12/17/15
Dixon NO 3/2/15 Judge Julie H. Becker PN421-114 Confirmed CONFIRMED
(DCSC/2015) (nom 4/30/15) after hearing 6/23/16
As of February 6, 2021 Page 1of 4




Attachment 12

Judicial Vacancy Information (10/1/15 - 2/6/2021)

Vacancy Open as JNC Nominee & Date of
(Court/Year) of Recommendation Nomination and/or Senate Action Senate Status
2/6/21? Date Renomination
Keary NO 9/30/15 Judge Elizabeth C. PN1001-114 Confirmed CONFIRMED
(DCSC/2015) Wingo (nom 11/30/15) after hearing 6/23/16
Cushenberry NO 9/30/15 Judge Steven N. Berk PN-1000-114 CONFIRMED
(DCSC/2015) (nom 11/30/15) Confirmed after
hearing 6/23/16
Macaluso NO 5/15/16 Jason D. Tulley (nom PN1589-114 Returned CONFIRMED
(DCSC/2015) 6/29/16) to POTUS 1/3/17
Judge Rainey R. Brandt | PN995-115 Returned to
(nom 9/7/17; renom POTUS 1/4/19
3/11/19)
PN507-116 Confirmed
after hearing 8/1/19
Wright NO 8/1/16 Deborah J. Israel PN1792-114 Returned CONFIRMED
(DCSC/2016) (nom 9/27/16; renom to POTUS 1/3/17
9/7/17 and 5/2/19)
PN996-115 Returned to
POTUS 1/4/19
PN 715-116 Confirmed
after hearing 11/21/19
Winston YES 8/1/16 Julie R. Breslow PN1791-114 Returned n/a
(DCSC/2016) (nom 9/30/16) to POTUS 1/3/17
Nash NO 8/1/16 Carmen G. MclLean PN1793-114 Returned CONFIRMED
(DCSC/2016) (nom 9/30/16) to POTUS 1/3/17
Andrea L. Hertzfeld PN 717-116 Confirmed
(nom. 5/6/19) after hearing 11/21/19
Satterfield YES 10/5/16 Rainey R. Brandt PN1805-114 Returned n/a
(DCSC/2016) (nom. 11/5/16) to POTUS 1/3/17
Elizabeth Shapiro PN 798-116 Returned n/a
(nom. 5/23/19; renom. | to POTUS 1/3/2021
1/3/2021)
PN20-117 Referred to
Committee 1/3/2021
Withdrawn by
President Biden
2/4/2021
Clark NO 1/12/17 Jonathan H. Pittman PN91-115 Confirmed CONFIRMED
(DCSC/2016) (nom. 3/9/17) after hearing 1/25/18
Jackson NO 9/13/2017 Carmen G. McLean PN1187 Confirmed CONFIRMED
(DCSC/2017) (nom. 10/30/17) after hearing 1/2/19
Bush NO 12/7/2017 Shana Frost Matini PN 1547-115 Returned CONFIRMED
(DCSC/2017) (nom. 2/5/2018) to POTUS 1/3/19
PN 508-116 Confirmed
after hearing 8/1/19
Motley NO 12/7/2017 Kelly Higashi PN 1546 Confirmed CONFIRMED
(DCSC/2017) (nom. 2/5/2018) after hearing 7/12/18
As of February 6, 2021 Page 2 of 4




Attachment 12

Judicial Vacancy Information (10/1/15 - 2/6/2021)
Vacancy Open as JNC Nominee & Date of
(Court/Year) of Recommendation Nomination and/or Senate Action Senate Status
2/6/21? Date Renomination
Weisberg YES 1/8/2018 Hon. Rahkel Bouchet (no PN because not a n/a
(DCSC/2017) (nom. 3/19/18, by JNC) | presidential
nomination) Effectively
expired at the
conclusion of the 115th
Congress
Canan YES 3/14/18 Melissa Zappala (no PN because not a n/a
(DCSC/2017) (nom. 5/25/18, by JNC) | presidential
nomination) Effectively
expired at the
conclusion of the 115th
Congress
Mott NO 11/27/18 Jason Park PN 265-116 Confirmed CONFIRMED
(DCSC/2018) (nom. 1/24/19) after hearing 8/1/19
Holeman NO 11/27/18 James Crowell PN 264-116 Confirmed CONFIRMED
(DCSC/2018) (nom. 1/24/19) after hearing 8/1/19
Ramsey Johnson YES 7/10/19 Hon. Rahkel Bouchet PN 1048-116 Returned n/a
(DCSC/2019) (nom. 9/9/19; renom. to POTUS 1/3/21
1/3/2021)
PN12-117 Referred to
Committee 1/3/21
Withdrawn by
President Biden
2/4/2021
Rankin YES 10/21/19 Mark A. Robbins PN 1283-116 Returned n/a
(DCSC/2019) (nom. 11/19/19; to POTUS 1/3/21
renom. 1/3/21)
PN17-117 Referred to
Committee 1/3/21
Withdrawn by
President Biden
2/4/2021
Bartnoff YES 10/21/19 Carl E. Ross PN1284-116 Returned n/a
(DCSC/2019) (nom. 11/19/19; to POTUS 1/3/21
renom. 1/3/21)
PN18-117 Referred to
Committee 1/3/21
Withdrawn by
President Biden
2/4/2021
Dalton YES 3/19/2020 Danny Lam Nguyen PN903-116 Returned to n/a
(DCSC/2020) (nom. 5/14/2020; POTUS 1/3/21
renom. 1/3/21)
PN16-117 Referred to
Committee 1/3/21
Withdrawn by
President Biden
2/4/2021
Gardner YES 3/19/2020 John C. Truong PN1902-116 Returned n/a
(DCSC/2020) to POTUS 1/3/21

As of February 6, 2021
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Judicial Vacancy Information (10/1/15 - 2/6/2021)
Vacancy Open as JNC Nominee & Date of
(Court/Year) of Recommendation Nomination and/or Senate Action Senate Status
2/6/21? Date Renomination
(nom. 5/14/20; renom. PN21-117 Referred to
1/3/21 Committee 1/3/31
Withdrawn by
President Biden
2/4/2021
Broderick YES 7/23/20 Hon. Sharon E. Goodie PN2242-116 Returned n/a
(DCSC/2020) (nom. 9/17/20) to POTUS 1/3/21
Morin YES 11/23/20 Hon. Sharon E. Goodie PN13-117 Referred to n/a
(DCSC/2020) (nom. 1/3/21) Committee 1/3/21
Withdrawn by
President Biden
2/4/2021
Beck NO n/a n/a n/a n/a
(DCSC/2020) (statutory deadline
is 3/9/2021)

As of February 6, 2021
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DISTRICT OF COLUMBIA REGISTER VOL. 66 - NO. 36 AUGUST 30, 2019

JUDICIAL NOMINATION COMMISSION

NOTICE OF PROPOSED RULEMAKING

The Judicial Nomination Commission (Commission), pursuant to the authority set forth in
Section 434(c)(2) of the District of Columbia Home Rule Act, effective December 24, 1973 (87
Stat. 796; D.C. Official Code § 1-204.34(c)(2) (2016 Repl.)), hereby gives notice of the intent to
promulgate a new Chapter 21 (Judicial Nomination Commission) of Title 28 (Corrections,
Courts, and Criminal Justice) of the District of Columbia Municipal Regulations (DCMR), in not
less than thirty (30) days from date of publication of this notice in the D.C. Register.

The purposes of this rulemaking include to clarify ambiguities in the procedures relating to the
status of applicants on judicial nomination lists. When there is a vacancy in a District of
Columbia court, the Commission, following an application and background check process,
selects three candidates and recommends those candidates on a list sent to the President, who
nominates one of the Commission’s recommended candidates. If the President does not nominate
a candidate within sixty (60) days of receiving the list, then the Commission nominates a
candidate from the list. Candidates must be confirmed by the Senate before being appointed to a
judicial office.

The procedures in the Home Rule Act are ambiguous as to what happens when the Senate fails to
confirm a nominee or returns a nomination. Accordingly, the Commission is promulgating these
rules to clarify the procedure to be followed when the Senate fails to confirm or returns a
nomination. The rulemaking specifies that when the Senate rejects, returns, or fails to take
action on a nomination by the end of a Senate session, the nomination will be deemed rejected,
and the President will have sixty (60) days to make another nomination. If the President does not
make another nomination within sixty (60) days, the list of candidates for the vacancy is deemed
expired, and the Commission submits another list to the President, starting the application
process anew. The rulemaking also clarifies certain application procedures for judicial
candidates and codifies what constitutes a quorum for the adoption of an action by the
Commission. This rulemaking supersedes any prior rules of the Commission to the extent of any
inconsistency.

Chapter 21, JUDICIAL NOMINATION COMMISSION, is added to Title 28 DCMR,
CORRECTIONS, COURTS, AND CRIMINAL JUSTICE, to read as follows:

CHAPTER 21 JUDICIAL NOMINATION COMMISSION
Secs.
2101 MEETINGS OF THE COMMISSION

2102 APPLICATIONS FOR JUDICIAL NOMINATIONS
2103 RECOMMENDED NOMINEES LISTS
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DISTRICT OF COLUMBIA REGISTER VOL. 66 - NO. 36 AUGUST 30, 2019

2101

2101.1

2102

2102.1

2103

2103.1

2103.2

2103.3

MEETINGS OF THE COMMISSION

A majority of the serving members of the Judicial Nomination Commission
(Commission) shall constitute a quorum. The vote of a quorum shall be necessary
for the adoption of an action by the Commission.

APPLICATIONS FOR JUDICIAL NOMINATIONS

To be considered for nomination for a vacancy in the position of judge of a
District of Columbia court, applicants shall:

(a) Be United States citizens;
(b) Be active members of the unified District of Columbia Bar;
(c) For the five (5) years immediately preceding the application:
(1)  Have practiced law in the District of Columbia;
2) Been on the faculty of a law school in the District of Columbia; or

3) Been employed as a lawyer by the United States government or the
District of Columbia government;

(d) Be bona fide residents of the District of Columbia, and have maintained an
actual place of abode in the District for at least ninety (90) days
immediately prior to the specified deadline for applications;

(e) Have not served, within two (2) years prior to the deadline for

applications, as a member of the District of Columbia Commission on
Judicial Disabilities and Tenure, or as a member of the Commission; and

® Be under the statutory age of mandatory retirement for District of
Columbia judges.

RECOMMENDED NOMINEES LISTS
For each judicial vacancy on a District of Columbia court, the Commission shall
transmit a Recommended Nominees List (List) of three recommended nominees

to the President of the United States.

The Commission shall not include on a List any person who is currently on a List
for a vacancy on the same District of Columbia court.

When a vacancy will occur due to the expiration of a District of Columbia judge’s
term of office or a District of Columbia judge reaching the statutory mandatory
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DISTRICT OF COLUMBIA REGISTER VOL. 66 - NO. 36 AUGUST 30, 2019

2103.4

2103.5

2103.6

2103.7

2103.8

retirement age, the Commission shall transmit a List to the President no later than
sixty (60) days prior to the last date of the judge’s term or retirement date.

When a vacancy occurs for any other reason not specified in § 2103.3, the
Commission must transmit a List to the President no later than sixty (60) days
after the date the vacancy occurs.

When a person named on a List requests that the recommendation be withdrawn,
dies, or in any other way becomes disqualified to serve as a District of Columbia
judge, the Commission shall promptly recommend a person to replace the person
originally recommended from the list of applicants for the vacancy.

If the President does not timely nominate a person to fill a District of Columbia
judicial vacancy from the existing Lists within sixty (60) days of the Commission
transmitting the List for the particular District of Columbia judicial vacancy to the
President, the Commission shall nominate one person from the List for that
vacancy, and with the advice and consent of the United States Senate, shall
appoint the person to the judicial vacancy, in accordance with Section 434(d)(1)
of the District of Columbia Home Rule Act, effective December 24, 1973 (87
Stat. 796; D.C. Official Code § 1-204.34(d)(1)).

When a person is nominated, by either the President or the Commission, and the
United States Senate confirms the nomination, thereafter, upon the appointment of
the person, either by the President or the Commission, the List for the vacancy
filled by the nomination is deemed expired, and the Commission may include any
person on the expired List on a subsequent List for a District of Columbia judicial
vacancy if that person applies for the relevant vacancy.

(a)

(1) When a nomination for a particular District of Columbia judicial
vacancy, whether made by the President or the Commission, is
rejected by the Senate, failed confirmation under the Standing
Rules of the Senate, or is otherwise returned by the Senate, the
nomination shall be deemed rejected.

2) The President shall have sixty (60) days to nominate a person to
fill the particular District of Columbia judicial vacancy from one of
the Lists, unless the President is sworn into office during that sixty
(60)-day period, in which case the President shall have sixty (60)
days from the date of assuming office to nominate another person
to fill the judicial vacancy.

(b) If the President does not timely nominate a person to fill a particular
District of Columbia judicial vacancy within sixty (60) days of the date of
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2103.9

2103.10

2103:11

(©)

the rejection, the List for that vacancy shall be deemed expired. The
Commission shall promptly transmit a new List for the vacancy.

In submitting a new List for a vacancy under this subsection, the
Commission shall comply anew with the procedures specified by this
chapter and Section 434 of the District of Columbia Home Rule Act,
effective December 24, 1973 (87 Stat. 796; D.C. Official Code § 1-
204.34). Persons on the expired list, including the rejected nominee, may
reapply for the vacancy, but shall not be considered for the vacancy if they
do not reapply.

The computation of time for any time period specified in this section shall begin
on and include the date of the event that triggers the period. Time periods shall be
measured in calendar days, unless the last day is a Saturday, Sunday, or legal
holiday, in which case, the period continues to run until the end of the next day
that is not a Saturday, Sunday, or legal holiday.

(a)

(b)

(©)

Lists shall be deemed transmitted on the day that they are sent to the
President by the Commission, not when received.

Nominations rejected by Senate vote shall be deemed to have occurred on
the date of the vote of rejection.

Nominations deemed rejected by the operation of these rules shall be
deemed to have occurred on the date on which the adjournment, recess, or
other event triggers the operation of the rule.

As of the effective date of these rules, all Lists from which a nomination has been
rejected by the Senate and no subsequent nomination has been made are deemed
expired. The Commission shall promptly transmit new Lists to the President for
each such expired List consistent with the provisions of Subsection 2103.8(c).

All persons desiring to comment on the subject of this proposed rulemaking should file
comments in writing not later than thirty (30) days after the date of the publication of this notice
in the D.C. Register. Comments should be clearly marked “Public Comments: Judicial
Nomination Commission Regulations” and sent to the Judicial Nomination Commission, 515 5th
Street N.W., Suite 235, Washington, D.C. 20001, or by email to Bianca Garcia, at
dc.jnc@dc.gov. Copies of the proposed rules may be obtained during the hours of 9:00 AM to
5:00 PM, Monday through Friday, excluding holidays by contacting Bianca Garcia, at 202-879-

0478 or dc.jnc@dc.gov.
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DISTRICT OF COLUMBIA REGISTER VOL. 66 - NO. 47 NOVEMBER 15, 2019

JUDICIAL NOMINATION COMMISSION

NOTICE OF FINAL RULEMAKING

The Judicial Nomination Commission (Commission), pursuant to the authority set forth in
Section 434(c)(2) of the District of Columbia Home Rule Act, effective December 24, 1973 (87
Stat. 796; D.C. Official Code § 1-204.34(c)(2) (2016 Repl.)), hereby gives notice of the adoption
of a new Chapter 21 (Judicial Nomination Commission) of Title 28 (Corrections, Courts, and
Criminal Justice) of the District of Columbia Municipal Regulations (DCMR).

The purposes of this rulemaking include the intent to clarify ambiguities in the procedures
relating to the status of applicants on judicial nomination lists. When there is a District of
Columbia court judicial vacancy, the Commission, following an application and background
check process, selects three candidates and recommends those candidates on a list sent to the
President, who nominates one of the Commission’s recommended candidates. If the President
does not nominate a candidate within sixty (60) days of receiving the list, then the Commission
nominates a candidate from the list. Candidates must be confirmed by the Senate before being
appointed to a judicial office.

The procedures in the Home Rule Act are ambiguous as to what happens when the Senate fails to
confirm a nominee or returns a nomination. Accordingly, the Commission is promulgating these
rules to clarify the procedure to be followed when the Senate fails to confirm or returns a
nomination. The rulemaking specifies that when the Senate rejects, returns, or fails to take
action on a nomination by the end of a Senate session, the nomination will be deemed rejected,
and the President will have sixty (60) days to make another nomination. Ifthe President does not
make another nomination within sixty (60) days, the list of candidates for the vacancy is deemed
expired, and the Commission submits another list to the President, starting the application
process anew. The rulemaking also codifies what constitutes a quorum for the adoption of an
action by the Commission. This rulemaking supersedes any prior rules of the Commission to the
extent of any inconsistency.

The Notice of Proposed Rulemaking was published in the D.C. Register on August 30, 2019 at 66
DCR 11713. The U.S. Department of Justice (DOJ), the Legal Aid Society of the District of
Columbia (Legal Aid), and the Washington Council of Lawyers (Council of Lawyers) submitted
comments on the proposed rulemaking. Responses to those comments have resulted in alterations
to Subsections 2101.1, 2103.6, 2103.8, and 2103.10 of the proposed rules that include the addition
or deletion of material that serves only to clarify the intent, meaning, or application of the
proposed rules. Sections 2101 and 2103 of the rulemaking were adopted as final by the
Commission on November 1, 2019 and shall become effective upon publication of this Notice of
Final Rulemaking in the D.C. Register. The Commission intends to republish a Notice of
Proposed Rulemaking in the D.C. Register to clarify certain application procedures for judicial
candidates and reserves Section 2102 for this purpose.

Below, the Commission is summarizing the comments that were received, the Commission’s

comment responses, and any differences between the proposed rule and the final rule. For
convenience, the Commission is summarizing comments by section and subsection. If multiple
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similar comments were submitted, the Commission is summarizing these as a single comment.
Each comment is followed by the Commission’s response to that comment. After the response to
each comment on a given topic, the Commission is also summarizing its determinations in
response to the comments and noting changes between the proposed and final rules.

The comments are organized by topic in the following order:
Meetings of the Commission (§ 2101)

Applications for Judicial Nominations (§ 2102)
Recommended Nominees List (§ 2103)

Other Comments

-af ol o

Meetings on the Commission (§ 2101)

The Commission received a comment from the Council of Lawyers requesting clarification on
whether vote of quorum would be a majority vote.

Commission Response: The Commission concurs with this comment and has amended
the notice of final rulemaking to reflect that the vote of a majority of the serving members
of the Commission is necessary for any action by the Commission.

Commission Determination

The Commission will finalize the proposed § 2101, with the clarification that the vote of a
majority of the serving members of the Commission is necessary for any action by the
Commission.

Applications for Judicial Nominations (§ 2102)

The Commission received a comment from the Council of Lawyers requesting clarification about
the application requirements for nominations in § 2102.1. The commenter sought clarification as
to whether persons must submit an application to be considered for the nomination.

The Commission received a comment from Legal Aid requesting clarification that any
combination of the qualifying professional activities listed in § 2102.1(c) would qualify a
candidate for consideration by the Commission.

The Commission received a comment from Legal Aid expressing concern that the bona fide
residency requirement in § 2102.1(d) would potentially deprive the District of highly qualified
candidates, by advancing the date by which an applicant must commence District residency
beyond the statutory residency requirement. The commenter proposes requiring a certification
that the applicant will become a resident of the District “at least ninety (90) days before any
anticipated nomination by the President.”

Commission Determination

The Commission intends to republish a Notice of Proposed Rulemaking in the D.C. Register to
clarify certain application procedures for judicial candidates and reserves § 2102 for this

purpose.
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Recommended Nominees Lists (§ 2103)

The Commission received a comment from the Council of Lawyers suggesting that the term
“judicial vacancy” be given an exact definition, covering both existing vacancies under § 2103.4
and prospective vacancies under § 2103.3.

Commission Response: The Commission believes the existing uses of “vacancy” in the
proposed regulations are sufficiently clear and adequate.

The Commission received comments from DOJ and Legal Aid expressing concern about the
proposed § 2103.6 and 2103.10(a) providing that the President may nominate a candidate
“within sixty (60) days of the Commission transmitting the list,” and that “Lists shall be deemed
transmitted on the day that they are sent to the President by the Commission, not when received.”
D.C. Official Code § 1-204.34(d)(1) allows the president to nominate persons “within sixty days
after receiving such list.” DOIJ and Legal Aid were concerned about consistency between the
proposed § 2103 and D.C. Official Code § 1-204.34(d)(1), and DOJ was additionally concerned
about diminishing the time allowed to the President to make the nomination.

Commission Response: The Commission acknowledges the potential inconsistency
between the proposed § 2103 and D.C. Official Code § 1-204.34(d)(1), and amends the
proposed section to start the President’s time for nomination upon receipt of the List.

The Commission received a comment from Legal Aid regarding the proposed § 2103.8’s impact
on the President’s power to nominate more than one candidate from the same list under D.C.
Official Code § 1-204.34(d)(1), in cases where more than one vacancy exists at the same time.
The commentator notes that the proposed regulation might generate ambiguities in cases where
the Senate rejects or confirms the nomination of the first candidate, triggering the expiration of
the list, while the nomination of the second candidate from the same list is still pending. The
commentator requested that the Commission clarify that once an individual is nominated, the
expiration of the list that person appeared on will not preclude that person’s confirmation and
appointment.

Commission Response: The Commission acknowledges the ambiguity in the proposed §
2103.8, and adds an additional paragraph to § 2103.8 to clarify that the expiration of a list
does not affect pending nominations which have not been otherwise rejected.

The Commission received a comment from the Council of Lawyers suggesting replacing the
“shall” in “the President shall have sixty (60) days to nominate a person” in § 2103.8(a)(2) with
language that more clearly indicates that the President does not have an affirmative obligation in
the context of the nominations.

Commission Response: The Commission believes the existing language does not impose
any affirmative obligations on the President to make a nomination; it only describes a
time period which is specified in D.C. Official Code § 1-204.34(d)(1).

The Commission received a comment from the Council of Lawyers that Subsections 2103.10(b)
and (c) inaccurately refer to nominations as the vacancies resulting from rejected nominations,
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and not the nominations themselves, that would be deemed to have occurred on the date of the
triggering event.

Commission Response: The Commission acknowledges that the proposed language of
§§ 2103.10(b) and (c) incorrectly refers to nominations, but disagrees that the vacancies
are what is created by the rejection; the vacancy remains constant until the Senate
consents and the judge is appointed to the position by the President. The Commission
revises the language to clarify that the rejections are deemed to have occurred on the
dates of the specified events in §§ 2103.10(b) and (c).

The Commission received a comment from Legal Aid that the proposed § 2103.9 computes the
time period for events to include the day of the event, rather than the typical practice in the legal
profession to exclude the day of the triggering event in the computation of time, and suggests not
including the day of the triggering event.

Commission Response: The Commission acknowledges that time periods in the legal
profession typically do not include the day of the triggering event, but believes that
including the day of the triggering event in this context will provide more certainty and
definiteness.

Commission Determination

The Commission will finalize the proposed § 2103, with the following clarifications:
e The President’s time for nomination begins upon receipt of the list.

e A new paragraph is added specifying that the expiration of a list does not affect otherwise
pending nominations.

e The language in § 2103.10 is clarified to refer to rejections instead of nominations.

Other Comments

The Commission received comments from DOJ, Legal Aid, and the Council of Lawyers
expressing general support of the proposed regulation. Commentators stated that the proposed
clarification of the procedures will increase the efficiency of the nomination procedure and
promote the public interest in effective and equitable administration of justice.

Commission Response: The Commission acknowledges and appreciates the
commenters’ support for these proposed regulations.

These rules were adopted as final on November 1, 2019 and will become effective upon
publication of this notice in the D.C. Register.
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Chapter 21, JUDICIAL NOMINATION COMMISSION, is added to Title 28 DCMR,

CORRECTIONS, COURTS, AND CRIMINAL JUSTICE, to read as follows:
CHAPTER 21 JUDICIAL NOMINATION COMMISSION

Secs.

2101 MEETINGS OF THE COMMISSION

2102 APPLICATIONS FOR JUDICIAL NOMINATIONS (RESERVED)
2103 RECOMMENDED NOMINEES LISTS

2101

2101.1

2102

2103

2103.1

2103.2

2103.3

2103.4

2103.5

2103.6

MEETINGS OF THE COMMISSION

A majority of the serving members of the Judicial Nomination Commission
(Commission) shall constitute a quorum. The vote of a majority of the serving
members of the Commission shall be necessary for the adoption of an action by
the Commission.

APPLICATIONS FOR JUDICIAL NOMINATIONS (RESERVED)
RECOMMENDED NOMINEES LISTS

For each District of Columbia court judicial vacancy, the Commission shall
transmit a Recommended Nominees List (List) of three recommended nominees
to the President of the United States.

The Commission shall not include on a List any person who is currently on a List
for a vacancy on the same District of Columbia court.

When a vacancy will occur due to the expiration of a District of Columbia judge’s
term of office or a District of Columbia judge reaching the statutory mandatory
retirement age, the Commission shall transmit a List to the President no later than
sixty (60) days prior to the last date of the judge’s term or retirement date.

When a vacancy occurs for any other reason not specified in § 2103.3, the
Commission must transmit a List to the President no later than sixty (60) days
after the date the vacancy occurs.

When a person named on a List requests that the recommendation be withdrawn,
dies, or in any other way becomes disqualified to serve as a District of Columbia
judge, the Commission shall promptly recommend a person to replace the person
originally recommended from the list of applicants for the vacancy.

If the President does not nominate a person to fill a District of Columbia judicial
vacancy from the existing Lists within sixty (60) days of receiving the List for the
particular District of Columbia judicial vacancy, the Commission shall nominate
one person from the List for that vacancy, and with the advice and consent of the

015252



DISTRICT OF COLUMBIA REGISTER VOL. 66 - NO. 47 NOVEMBER 15, 2019

2103.7

2103.8

2103.9

United States Senate, shall appoint the person to the judicial vacancy, in
accordance with Section 434(d)(1) of the District of Columbia Home Rule Act,
effective December 24, 1973 (87 Stat. 796; D.C. Official Code § 1-204.34(d)(1)).

When a person is nominated, by either the President or the Commission, and the
United States Senate confirms the nomination, thereafter, upon the appointment of
the person, either by the President or the Commission, the List for the vacancy
filled by the nomination is deemed expired, and the Commission may include any
person on the expired List on a subsequent List for a District of Columbia judicial
vacancy if that person applies for the relevant vacancy.

(a)

(1) When a nomination for a particular District of Columbia judicial
vacancy, whether made by the President or the Commission, is
rejected by the Senate, failed confirmation under the Standing
Rules of the Senate, or is otherwise returned by the Senate, the
nomination shall be deemed rejected.

2) The President shall have sixty (60) days to nominate a person to
fill the particular District of Columbia judicial vacancy from one of
the Lists, unless the President is sworn into office during that sixty
(60)-day period, in which case the President shall have sixty (60)
days from the date of assuming office to nominate a person to fill
the judicial vacancy.

(b) If the President does not nominate a person to fill a particular District of
Columbia judicial vacancy within sixty (60) days of the date of the
rejection, the List for that vacancy shall be deemed expired. The
Commission shall promptly transmit a new List for the vacancy.

(c) In submitting a new List for a vacancy under this subsection, the
Commission shall comply anew with the procedures specified by this
chapter and Section 434 of the District of Columbia Home Rule Act,
effective December 24, 1973 (87 Stat. 796; D.C. Official Code § 1-
204.34). Persons on the expired list, including the rejected nominee, may
reapply for the vacancy, but shall not be considered for the vacancy if they
do not reapply.

(d) The expiration of a List shall not affect any nominations pending at the
time of the expiration of the List which have not otherwise been rejected.

The computation of time for any time period specified in this section shall begin

on and include the date of the event that triggers the period. Time periods shall be
measured in calendar days, unless the last day is a Saturday, Sunday, or legal
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2103.10

2103.11

holiday, in which case, the period continues to run until the end of the next day
that is not a Saturday, Sunday, or legal holiday.

(a) Nominations rejected by Senate vote shall be deemed to be rejected on the
date of the vote of rejection.

(b)  Nominations deemed rejected by the operation of these rules shall be
deemed to be rejected on the date on which the adjournment, recess, or
other event triggers the operation of the rule.

As of the effective date of these rules, all Lists from which a nomination has been
rejected by the Senate and no subsequent nomination has been made are deemed
expired. The Commission shall promptly transmit new Lists to the President for
each such expired List consistent with the provisions of Subsection 2103.8(c).
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JUDICIAL NOMINATION COMMISSION

NOTICE OF SECOND PROPOSED RULEMAKING

The Judicial Nomination Commission (Commission), pursuant to the authority set forth in
Section 434(c)(2) of the District of Columbia Home Rule Act, effective December 24, 1973 (87
Stat. 796; D.C. Official Code § 1-204.34(c)(2) (2016 Repl.)), hereby gives notice of the intent to
amend Chapter 21 (Judicial Nomination Commission) of Title 28 (Corrections, Courts, and
Criminal Justice) of the District of Columbia Municipal Regulations (DCMR), by in not less than
thirty (30) days from date of publication of this notice in the D.C. Register.

The purpose of this rulemaking is to promulgate a new Section 2102 (Applications for Judicial
Nominations) which clarifies certain application procedures for judicial candidates. This
rulemaking supersedes any prior rules of the Commission to the extent of any inconsistency.

A Notice of Proposed Rulemaking, which included a proposed § 2102 regarding certain application
procedures for judicial candidates, was published in the D.C. Register on August 30, 2019, at 66
DCR 11713. The Legal Aid Society of the District of Columbia (Legal Aid) and the Washington
Council of Lawyers (Council of Lawyers) submitted comments on the proposed § 2102. Responses
to those comments have resulted in alterations to § 2102.1 of the proposed rulemaking.

Below, the Commission summarizes the comments that were received, the Commission’s responses
to the comments, and any differences between the proposed § 2102.1, published on August 30,
2019, and the second proposed § 2102.1.

Comments Regarding Applications for Judicial Nominations (§ 2102)

The Commission received a comment from the Council of Lawyers requesting clarification about
the application requirements for nominations in § 2102.1. The commenter sought clarification as
to whether persons must submit an application to be considered for the nomination.

Commission response: The Commission acknowledges the ambiguity, and it has
amended the proposed regulation to require that persons must submit an application to be
considered.

The Commission received a comment from Legal Aid requesting clarification that any
combination of the qualifying professional activities listed in § 2102.1(c) would qualify a
candidate for consideration by the Commission.

Commission response: The Commission concurs with this comment, and it has amended
the proposed regulation to reflect that any combination of the qualifying professional
activities listed in § 2102.1(c) would qualify an applicant for consideration by the
Commission.

The Commission received a comment from Legal Aid expressing concern that the bona fide
residency requirement in § 2102.1(d) would potentially deprive the District of highly qualified
candidates, by advancing the date by which an applicant must commence District residency
beyond the statutory residency requirement. The commenter proposed requiring a certification

1
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that the applicant will become a resident of the District “at least 90 days before any anticipated
nomination by the President.”

Commission response: The Commission acknowledges the concern regarding the bona
fide residency requirement in § 2102.1(d) of the August 30, 2019 proposed rulemaking,
which required that applicants be bona fide residents of the District of Columbia, and
have maintained an actual place of abode in the District for at least ninety (90) days
immediately prior to the specified deadline for applications. D.C. Official Code § 1-
204.33(b)(3) requires that no person may be nominated or appointed unless the person
“has maintained an actual place of abode in the District for at least ninety days
immediately prior to the nomination.” However, D.C. Official Code § 1-204.34(d)(3)
provides that “in no instance shall the Commission recommend any person, who in the
event of timely nomination following a recommendation by the Commission, does not
meet, upon such nomination, the qualifications specified in § 1-204.33.” It is possible
that an applicant may not meet the ninety-day District residency requirement at the time
he or she submits an application, but may do so by the time the applicant is actually
nominated. However, the time periods specified for recommendation and nomination of
candidates in D.C. Official Code § 1-204.34(d)(1), i.e., sixty days for the Commission to
recommend a candidate, and sixty days for the President to nominate a candidate, are
outer limits. The actual time taken for recommendation or nomination may be shorter,
and the time from recommendation to nomination is not within the Commission’s
control. The Commission interprets these statutes together to require that applicants must
satisfy the requirements of D.C. Official Code § 1-204.33, including the ninety-day
residency requirement, before the Commission may recommend them; otherwise, the
Commission risks being in violation of D.C. Official Code § 1-204.34(d)(3) should the
President nominate the applicant upon receipt of the Commission’s recommendation.
Accordingly, the Commission has amended the proposed regulation to require that
applicants be bona fide residents of the District of Columbia, and have maintained an
actual place of abode in the District for at least ninety (90) days immediately prior to the
date the Commission recommends the person to the President.

Commission Determination

The Commission is publishing this Notice of Second Proposed Rulemaking in the D.C. Register
with the following amendments to the proposed § 2102.1:

e A person must submit an application to be considered for a judicial vacancy.

e An applicant must be a bona fide resident of the District of Columbia, and have
maintained an actual place of abode in the District for at least ninety (90) days
immediately prior to the date the Commission recommends the person to the President.

e Any combination of the qualifying professional activities listed in §§ 2102.1(c)(1)-(3)
would qualify an applicant for consideration by the Commission.

Chapter 21, JUDICIAL NOMINATION COMMISSION, of Title 28 DCMR,
CORRECTIONS, COURTS, AND CRIMINAL JUSTICE, is amended as follows:

016441



DISTRICT OF COLUMBIA REGISTER VOL. 66 - NO. 52 DECEMBER 20, 2019

A new Section 2102 is proposed to read as follows:
2102 APPLICATIONS FOR JUDICIAL NOMINATIONS

2102.1 To be considered for nomination for a vacancy in the position of judge of a
District of Columbia court, a person must submit an application to the
Commission. Applicants shall:

(a) Be United States citizens;

(b) Be active members of the unified District of Columbia Bar;

(©) For the five (5) years immediately preceding the application:
(1) Have practiced law in the District of Columbia;

(2) Have been on the faculty of a law school in the District of
Columbia; or

3) Have been employed as a lawyer by the United States government
or the District of Columbia government;

(4) Have engaged in any combination of the activities described in
paragraphs (1)-(3);

(d) Be bona fide residents of the District of Columbia, and have maintained an
actual place of abode in the District for at least ninety (90) days
immediately prior to the date the Commission recommends the person to
the President;

(e) Have not served, within two (2) years prior to the deadline for
applications, as a member of the District of Columbia Commission on
Judicial Disabilities and Tenure, or as a member of the Commission; and

® Be under the statutory age of mandatory retirement for District of
Columbia judges.

All persons desiring to comment on the subject of this proposed rulemaking should file
comments in writing not later than thirty (30) days after the date of the publication of this notice
in the D.C. Register. Comments should be clearly marked “Public Comments: Judicial
Nomination Commission Regulations” and sent to the Judicial Nomination Commission, 515 5th
Street N.W., Suite 235, Washington, D.C. 20001, or by email to Bianca Garcia, at
dc.jnc@dc.gov. Copies of the proposed rules may be obtained during the hours of 9:00 AM to
5:00 PM, Monday through Friday, excluding holidays by contacting Bianca Garcia, at 202-879-

0478 or de.jnc@dc.gov.
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JUDICIAL NOMINATION COMMISSION

NOTICE OF FINAL RULEMAKING

The Judicial Nomination Commission { Commission), pursuant to the authority set forth in Section
434(c)(2) of the District of Columbia Home Rule Act, effective December 24, 1973 (87 Stat. 796;
D.C. Official Code § 1-204.34(c)(2) (2016 Repl.)), hereby gives notice of the adoption of a new §
2102 (Applications for Judicial Nominations) of Chapter 21 (Judicial Nomination Commission)
of Title 28 (Corrections, Courts, and Criminal Justice) of the District of Columbia Municipal
Regulations (DCMR).

The purpose of this rulemaking is to clarify certain application procedures for judicial candidates.
This rulemaking supersedes any prior rules of the Commission to the extent of any inconsistency.

A Notice of Proposed Rulemaking, which included a proposed § 2102 regarding certain application
procedures for judicial candidates, was published in the D.C. Register on August 30, 2019, at 66 DCR
11713. The Legal Aid Society of the District of Columbia (Legal Aid) and the Washington Council
of Lawyers (Council of Lawyers) submitted comments on the proposed § 2102. Responses to those
comments resulted in alterations to § 2102.1 of the proposed rulemaking, which required a Notice of
Second Proposed Rulemaking that was published in the D.C. Register on December 20, 2019, at 66
DCR 16440.

Legal Aid submitted comments on the second proposed § 2102.1, and responses to those comments
have resulted in alterations that include the addition or deletion of material that serves only to
clarify the intent, meaning, or application of the proposed rule. Subsection2102.1 of the rulemaking
was adopted as final by the Commission on March 5, 2020, and shall become effective upon
publication of this Notice of Final Rulemaking in the D.C. Register.

Below, the Commission summarizes the comments that were received, the Commission’s responses
to the comments, and any differences between the second proposed § 2102.1 and the final rule.

Comments Regarding Applications for Judicial Nominations (§ 2102)

In its Notice of Second Proposed Rulemaking, the Commission amended proposed § 2102.1 to
reflect that any combination of the qualifying professional activities listed in § 2102.1(c) would
qualify an applicant for consideration by the Commission. The Commission received a comment
from Legal Aid expressing support for this amendment to proposed § 2102.1(c). Legal Aid also
suggested amending proposed § 2102.1(c) so that the deadline for accumulating five years of
relevant experience is the date that the Commission recommends the person to the President rather
than the date on which the person submits an application, which would render this provision
consistent with the Commission’s amendment to proposed § 2102.1(d), which is described below.

Commission response: The Commission concurs with this comment, and it has amended
the proposed regulation to reflect that an applicant must accumulate five years of qualifying

experience immediately ptior to the date that the Commission recommends the person to
the President.

In its Notice of Second Proposed Rulemaking, the Commission amended proposed § 2102.1(d) to

l
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require that applicants be bona fide residents of the District of Columbia, and have maintained an
actual place of abode in the District for at least ninety (90) days immediately prior to the date the
Commission recommends the person to the President. See D.C. Official Code § 1-204.33(b)(3)
(requiring that no person may be nominated or appointed unless the person ‘“has maintained an
actual place of abode in the District for at least ninety days immediately prior to the nomination”);
see also id. § 1-204.33(d)(3) (providing that “in no instance shall the Commission recommend any
person, who in the event of timely nomination following a recommendation by the Commission,
does not meet, upon such nomination, the qualifications specified in § 1-204.33”). The
Commission received a comment from Legal Aid supporting the Commission’s amendment to
bring the proposed § 2102.1(d) in line with the statutory requirement that any nominee must be a
bona fide resident of the District of Columbia for at least 90 days immediately prior to the
nomination.

Commission response: The Commission acknowledges and appreciates Legal Aid’s
support for the amendment to proposed § 2102.1(d).

The Commission received a comment from Legal Aid that the second proposed rulemaking
sometimes referred to applicants in the singular and at other times in the plural, and it suggested
technical edits to promote consistency by referring to applicants exclusively in the singular.

Commission response: The Commission concurs with Legal Aid’s suggested technical
edits, and it has amended the proposed regulation by referring to applicants exclusively in

the singular.

Commission Determination

The Commission will finalize the second proposed § 2102.1, with the following amendments:

» An applicant must accumulate five years of qualifying experience immediately prior to the
date that the Commission recommends the person to the President
e Subsection 2102.1 refers to applicants exclusively in the singular.

Chapter 21, JUDICIAL NOMINATION COMMISSION, of Title 28 DCMR,

CORRECTIONS, COURTS, AND CRIMINAL JUSTICE, is amended by adding a new

Section 2102, as follows: :

2102 APPLICATIONS FOR JUDICIAL NOMINATIONS

2102.1 To be considered for nomination for a vacancy in the position of judge of a District
of Columbia court, a person must submit an application to the Commission. An
applicant shall:

(a) Be a United States citizen;

(b) Be an active member of the unified District of Columbia Bar;
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(©

(d)

(e)

®

For the five (5) years immediately prior to the date that the Commission
recommends the person to the President:

(1)  Have practiced law in the District of Columbia,
2) Have been on the faculty of a law school in the District of Columbia;

(3)  Have been employed as a lawyer by the United States government
or the District of Columbia government; or

(4)  Have engaged in any combination of the activities described in
paragraphs (1)-(3);

Be a bona fide resident of the District of Columbia, and have maintained an
actual place of abode in the District for at least ninety (90) days immediately
prior to the date the Commission recommends the person to the President;

Have not served, within two (2) years prior to the deadline for applications,
as a member of the District of Columbia Commission on Judicial

Disabilities and Tenure, or as a member of the Commission; and

Beunder the statutory age of mandatory retirement for District of Columbia
judges.
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